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'

It would not be correct to say that every moral obligation involves
a legal duty; but every legal duty is founded on a moral obligation.

Lord Chief Justice Coleridge
R. v. Instan [1893] 1 QB 450 at 453
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Summary

The Quebec health care system is in cardiac arrest; reputed to be part of one of the most
efficient health care systems in the world, not a day goes by without another crisis threatening
to explode be it overcrowded emergency rooms, dissatisfied health care professionals, lack of
services, equipment, specialists or other trained professionals, etc.
The system has evolved from primarily private institutions funded directly by the consumers
to a province-wide network of institutions and publicly funded services administered
pyramid-style from the top dawn. The past decade has been witness to a whirlwind of
downsizing and budget slashing so that the entire network has been reworked, ostensibly to
increase efficiency of output by eliminating duplication of services and redirecting resources
to where they are most needed. Along the way, however, services previously covered by public
health insurance have been de-listed, waiting lists have sprung up, and quality of care appears
to have become substandard. At the same time, an aging population and new expensive
treatments have put an additional strain on the health care budget and system as a whole.
Citizens are demanding that the government channel more funds into health care in arder to
protect their presumed right to health care. This paper examines the extent to which the
government is legally responsible for providing health care and ensuring access to quality
services. The role of the Canadian Charter, the Canada Health Act, provincial legislation and
current negligence law are examined.
Résumé

Le système de santé québécois, jadis reconnu comme l'un des plus efficaces au monde, est
frappé de paralysie. Il ne se passe pas un jour sans que ne se posent les risques d'éclatement
d'une autre crise: salles d'urgence bondées, médecins mécontents, services lacunaires,
équipement désuet, spécialistes et autres professionnels en voie d'extinction, etc.
Si, auparavant, le système était surtout constitué d'instituts privés directement financés par
des consommateurs, il a évolué vers la création, à l'échelle provinciale, d'un réseau
d'établissements et de fournisseurs de services financés par les deniers publics et gérés selon
l'approche descendante dite« pyramidale». Ces dix dernières années ont vu se succéder, dans
tous les azimuts, des mesures de rationalisation et de compression budgétaires qui ont
transformé le réseau de santé en profondeur, soi-disant pour éliminer le chevauchement des
tâches par une plus grande productivité et pour réorienter les ressources là où les besoins
étaient les plus criants. Entre-temps, bien des services autrefois couverts par le régime
d'assurance-maladie ne le sont plus, sans compter l'allongement infini des listes d'attente et,
vraisemblablement, une détérioration de la qualité des soins. À ces tendances s'ajoutent une
population vieillissante et de nouveaux traitements onéreux, qui ne peuvent qu'alourdir le
fardeau pesant sur le budget consacré à la santé et l'ensemble du système québécois. Aussi les
citoyens exigent-ils de leur gouvernement qu'il injecte plus de fonds dans les soins de santé
afin d'en protéger l'universalité présumée.
Ce mémoire tente de mesurer la portée de la responsabilité légale du gouvernement dans la
prestation de soins de santé et l'accès garanti à des services de qualité. Il se penche sur le rôle,
à cet égard, de la Charte canadienne des droits et libertés, de la Loi canadienne sur la santé,
des lois provinciales et le droit en vigueur en matière de négligence.
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Introduction
The on-going crisis in Quebec's health care system is impossible to ignore. Quebecers
are seerningly bombarded on a daily basis with reports concerning the dire situation in
Quebec's health care institutions today: overcrowded emergency rooms, long waiting
lists for surgery and certain types of treatments due to lack of specialists or equipment,
dissatisfied, disgruntled, overworked, underpaid health care professionals threatening
to strike unless they receive increased remuneration and improved working conditions,
to name a few. 1 The situation appeared to reach dire proportions when the Minister of
Health announced in the summer of 1999 that radiation therapy was to be contracted
out to clinics in the United States as a means of redressing the lack of available
resources for cancer patients in the province: as many as 1,200 patients were on a
waiting list for treatment, and of those close to 300 cases considered as urgent had
been waiting for over two months. 2 One doctor complained that the government had
been forewarned as early as 1986 that a crisis was pending and that measures had been
suggested on how to avoid it, yet no action had been taken. 3

1

For example, on severa( occasions Sacré Coeur Hospital in Montreal has requested that the public go
elsewhere due to the inability of the emergency room to meet the demand for services. See "Conditions
toujours difficiles a l'urgence de l' Hôpital du Sacré-Coeur de Montreal" Canada Newswire (16
November 2000): online: http ://www.newswire.ca; A. Derfel, "Sacre Coeur ER: Condition Critical Working Conditions Horrible: Nurse" The [Montreal] Gazette (21 August 2000) Al; see also K.
Dougherty, "Surgery Wait "Inhuman", Up to 6 Patients a Month Will Die for Lack of Heart Operations:
Doctor" The [Montreal] Gazette (19 April 2000) A3 ; A. Derfel, "Heart-Surgery Waiting List Up by 28
PerCent" The [Montreal] Gazette (7 December 2000) A 1.
2
J. Heinrich , "Quebec Patients Awaited in U.S ." The [Montreal] Gazette (29 May 1999). The Minister
of Hea1th, Remy Trudel, announced on December 18, 2001 th at cancer patients would no longer have to
go to the United States for treatment because the province had developed resources capable of meeting
the needs of cancer patients. See "Les Québecois n'iront plus aux Etats-Unis pour soigner leur cancer"
Presse Canadienne ( 18 December 200 1), on li ne: http://cf.news .yahoo .com/011218/l /54hl.html.
3
"Doctors say that for years they have warned the Quebec government about an impending cancertreatment crisis ...We have been sending letters to the ministry of health since about 1986 that we are
concerned about patients, and thal we don ' t have enough doctors or facilities ... ", P. Bailey, "Crisis
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Quebec bas allocated $16.7 billion, or 34% of the 2001-2002 budget to health care, an
increase of 0.5% over the previous fiscal period.

4

This represents an increase of 3.5%

since 1995 and government health care expenditures have in fact been rising over the
past four years 5 following years of cutbacks that deprived the health care system of
more than two billion dollars between 1995-1999. 6 Fears of those on the front lines
have failed to be calmed by increasing government expenditures in health care. 7 They
remain sceptical that these funds can resolve to any appreciable degree the problem in
the long term:
M. Roy estime que l'augmentation des dépenses prévues dans la santé "est
totalement insuffisante pour faire face à la croissance de la rémunération, des
frais d'énergie, du coût des médicaments et du matériel technique". Il faudrait le
8
double des investissements pour maintenir les services actuels, croit M. Roy.

Another group criticized the $723 million increase in health care spending by Quebec
during 2001 as inadequate, noting that "only $123 million will remain for actual health

Foretold; Quebec Warned About Troubles in Cancer Treatment" The [Montreal] Gazette (18 June
1999) A3.
4
Based on projected expenditures according to figures provided by the Ministère de la santé et des
services sociaux, online: http://www.msss.gouv .qc.ca.
5
"For the fourth year in a row, provincial and territorial governments posted strong growth in health care
spending after a period of low growth or decline in the mid-1990s ... " . See "Provincial and Territorial
Government Health Care Spending Shows Continued Growth, Reports Canadian Institute for Health
Information" , Canada Newswire (31 October 2001 ); on li ne : http ://www.newswire.ca.
6
"Nurses Set to Shut Down Quebec Health System" Reuters New Media (25 June 1999), online:
http ://www .reuters.com.
7
See "Total Health Care Spending Surpasses $100 Billion, Reports Canadian Institute for Health
Information (CIHI)", Canada Newswire ( 18 December 200 1), online: http://www.newswire .ca: "Health
care spending is estimated to have grown at annual rates of over 6.5% over the last four years, which is a
substantial increase over the rates we saw in the early to mid-90s. This growth largely reflects increased
spending by governments, .. ." . See also Ministère de la santé et des services sociaux, News Release,
"Investissement de 1,747 milliards dans la santé et les services sociaux" (Il March 1999). The
government announced on December 5, 2000, that it would be injecting an additional 265 million dollars
into health care. See Ministère de la santé et des services sociaux, News Release c0923, "Un ajout de
265 millions de dollars dans le reseau de la santé et services sociaux pour mieux répondre aux besoins de
la population" (5 December 2000), online: http://www.communiques.gouv.qc.ca.
8
"Les travailleurs de la santé sont 'à bout de souffle', soutient la CSN" Presse Canadienne ( 18
December 2001), online: http ://cf.news .yahoo.com/Oil217!1/53xc.html. See also "Réaction de I'AHQ
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care after deficits are paid off. 'This budget is not enough to improve the situation. "' 9
The public outcry bemoaning the chronic under-funding of the system, a system in
which it appears that concern for the patient has taken a backseat to the desire to
become "fiscally responsible", refuses to be silenced:
As in the past, the Treasury Board and the Department of Finance are dictating
the management of health care in Quebec. The Ministry of Health and Social
Services is reduced to carrying out their orders and is unable to show concern for
10
efficiency and coherence in developing and organizing its network ...

The common belief is that many of the ills faced by the health care system could be
1
cured if only the government invested more money. 1 Many health care consumers

believe that they have a legal right to publicly financed, adequate, timely health care
services, that the government is legally obliged to provide such services and that their
rights and their health are being jeopardized by government:
À l' heure actuelle, de nombreuses voix s'élèvent pour critiquer ce mouvement de
balancier qui prive apparemment un grand nombre de personnes des services
auxquels elles pensaient avoir droit. Mais, en réalité, y avaient-elles vraiment
12
droit?

Sometimes there is a gap between what the public expects from the state as opposed to
what the state is legally compelled to provide. Is there a legal obligation to provide
health care, or does the Canadian health care system merely reflect a key Canadian

au budget du Québec - L'Association des hôpitaux du Québec se réjouit des annonces faites par le
nùnistre Landry mai s demeure aux aguets", Press release (9 March 1999).
9
A. Grant, "'Five-Cent' Solution Won' t Cut lt, Health Groups Say", The [Montreal] Gazette (9 April
2001).
10
"Quebec Association of Optometrists- The Plan to Deinsure Optometry Services: The Government is
Shooting Itself in the Foot with this Shortsighted Plan" Canada Newswire (27 February 200 1): online:
http://www.newswire.ca.
11
"The most common explanation for the lengthy waiting times for treatment in the Canadian medical
system is that the system is underfunded. According to thi s claim, if onl y more government money were
spent on health care, waiting times could be substanti ally reduced. " M. Zelder, "Spend More, Wait Less?
The Myth ofUnderfunded Medicare in Canada" Fraser Forum (August 2000) 3 at 3.
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value that "the state-as the collective-accepts the responsibility that its individual
members will have access to quality care because the state recognizes that access to
13
quality care is a public good?" If a legal right to health care exists, what does this

right encompass? What services must be provided? Is the government obliged to fund
these services? To what extent? If the government refuses to fund a service or provide
it, does this mean the courts should intervene?

To date, the judiciary has been

exceedingly reluctant to interfere with political policy decisions regarding the
14
allocation of resources.

This position, as we shall see, is not absolute and has

evolved over time, as discussed below.

The goal of this essay is to examine the various legal sources that define and delineate
the parameters of the government's role in delivering health care services and, by so
doing, to clarify its' role and responsibilities in the provision of these services. This
analysis is three-pronged: one, what is the nature of any so called right to health care;
two, is the government legally obliged to provide free access to health care services for
Quebecers and, if so, to what extent and; three, can the government be held legally
responsible for injuries caused to individuals as a result of the faulty delivery of health
care services? This essay attempts to answers these questions.

12

D. Sprumont, "Le droit d'accès aux services de santé en droit québécois" ( 1998) 6 Health L. J. 189 at
189.
13
S. Sholzberg-Gray, "Accessible Healthcare as a Human Right" ( 1999-2000) Il N.J .C.L. 273 at 278 .
14
See Swinamer v. Nova Scotia (Attorney General) infra note 190 and Brown v. British Columbia
(Minister of Transportation and Highways) infra note 185 , where the Court held in both instances that
the decisions not to expend funds on highway maintenance constituted po licy decisions and were thus
immune from liability for negligence. In Brown v. British Columbia (Minister of Health), infra note 70,
the judge rejected the plaintiffs claim that the government be obliged to cover the cost of AZT where
drugs were fully funded for other illnesses.
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Part 1.

The Quebec Public Health Care System

The goal of the Canadian and Quebec public health care systems is to provide basic
health care services to every resident regardless of the ability to pay:
lt is hereby declared that the primary objective of Canadian health care policy is
to protect, promote and restore the physical and mental well-being of residents of
Canada and to facilitate reasonable access to health services without financial or
15
other barriers.
This ideal has been reflected in the evolution of Quebec 's health care system, which
has undergone radical change during the twentieth century.

From a predorninantly

private sector industry at the turn of the century, post WWII incursion by the public
sector led to a virtual state monopoly by the 1970s. At the dawn of a new rnillennium,
the government is attempting to cope with a growing demand for health care services
while simultaneously adjusting to the reality of a shrinking tax base, an aging
population and decreased government revenues.

State participation in the delivery of health care services circa 1900 was generally
lirnited to the funding of asylums for indigent and psychiatrie patients.

16

The

development of the welfare state led to the introduction of joint federal-provincial
funding for firstly, the building of hospitals, then as of 1960, hospital insurance for

15

Canada Health Act, R.S.C. 1985 c-C-6, s.3 [hereinafter the CHA]. This principle was recently
confirmed in a vision statement issued by the First Ministers on September 1 1, 2000: "First Ministers
believe that the key goals of the health system in Canada are to: preserve, protect and improve the health
of Canadians; ensure that Canadians have reasonably timely access to an appropriate, integrated, and
effective range of health services anywhere in Canada, based on their needs, not their ability to pay; ... "
See "First Ministers ' Meeting, Communiqué on Health", Canadian Intergovernmental Conference
Secretariat-News Release Ref: 800-038/004 online at http://www.scics.gc.ca.
16
See What's Law Got to do With ft? infra note 32 at 2-9 .
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17
those requiring hospitalization, and finally in 1970, insurance for medical services.

This evolution culminated in 1971 when the state took over the administration of the
19
massive distribution network of public and private health care institutions. An added

20
chapter was the introduction of a provincial drug insurance program in the nineties.

This system reflects the collective ideal that access to health care should not be
dependent upon financial status and that alllives are of equal value:
L ' universalité, l' accessibilité et la gratuité ont longtemps qualifi é le régime de la
santé et des services sociaux au Québec . Il s'agissait là d'un choix collectif de
notre société qui devait garantir à toutes et à tous un accès à des services sociaux
et de santé ...
La Commission est convaincue que les trois acquis - accessibilité, universalité et
gratuité - constituent des garanties nécessaires pour assurer à tou s et à toutes
l'exercice de leur droit à des services de santé et des services sociaux en pleine
de 1a Ch arte. 2 1
.
'
' con f armement
' 1·1te,
aux ex1gences
ega

Clearly free access to health care services as an ideal is firmly entrenched in the
Quebec psyche. This conviction neatly incorporates the three underpinnings of the

insulation ideal, as explained by Professor Ronald Dworkin:
It has three features . The first argues that health care is, as René Descartes put it,
chief among ali goods : that the most important thing is life and health and
everything else is of rninor importance beside it. The second component of the
insulation ideal is equality. The ideal supposes that even in a society that is not
otherwise very egalitarian - indeed even in a society in which equality is despi sed
17

Hospital lnsurance Act, S.Q. 1960-61 , c.78.
Act respecting Health Insurance, S.Q. 1970, c.37.
19
Act respecting Health Services and Social Services, S.Q. 1971 , c.48, replaced in 199 1 by the Act
respecting Health Services and Social Services, R.S .Q. c.S-4.2 [hereinafter the AHSSS].
20
In 1997 Quebec e nacted the Act respecting Prescription Drug Insurance, R.S .Q., c. A-29.01. The
plan is intended to ensure that ali Quebec citi zens have access to affordable drug insurance coverage.
Unfortunately, whilst the objective of the Act is laudable, after five years the pl an has run up a deficit of
$ 169 mjllion dollars and the government is trying to find a viable solution. See K. Dougherty, "Quebec
won ' t boost drug-p lan 's premium" The [Montreal] Gazette (9 November 200 1) A8 .
21
Commj ssion des droits de la personne du Québec, Commentaires de la Commission des droits de la
personne du Québec relatifs au Projet de loi 120, Loi sur les services de santé et les services sociaux et
modifiant diverses dispositions législatives, (Montreal : Commission des droits de la personne du
Québec, 1991 at 8.
18
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as a general political goal - medical care should nevertheless be distributed in an
egalitarian way so that no one is denied care he needs simply because of an
inability to pay. The third component is the old principle of rescue, which holds
that it is intolerable when people die, though their lives could have been saved,
22
because the necessary resources were withheld on grounds of economy.

Quebec realized this ideal in 1971 when it introduced the Act respecting Health

Services and Social Servicei 3 as a result of which the province now implements its
health and social services policy via a network of regional health boards, health care
establishments and community-based services. The government both supplies services
through its network of establishments and pays for them on behalf of the consumer via
24

the public health care insurance scheme.

The prosperous seventies and eighties gave way to the cash-strapped nineties, during
which there were drastic cuts in financial, human and material health care resources.
At the same time that health care needs are escalating due to an aging population,
sophisticated innovative, but costly, new treatments continue to put an enormous strain
on a dirninishing public purse. Governments are struggling to balance the budget,
reduce the deficit and streamline the system in order to increase overall efficiency by
redirecting resources to where they are most needed. Underused services have been reevaluated, sometimes eliminated altogether. Many hospitals were closed, merged or
reoriented. Massive buy-out packages were offered to those employees approaching
retirement age as a means of reducing the number of full time salaries.

The

overwhelrning success of this measure resulted in the disappearance of experienced
22
23

R. Dworkin, "Justice in the Distribution of Health Care" ( 1993) 38 McGill L.J. 883 at 885 .
Supra note 19.
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staff that has yet to be replaced. 25 The virage ambulatoire sought to de-institutionalize
and de-centralize patient care, moving it out into the community, but the resources
often never materialized or disappeared somewhere along the way (the transfer of
monies from psychiatrie departments to community mental health programs is one
example.)?6 The number of hospital beds available to accommodate in-patients has
been reduced, as has the number of available operating room hours. Waiting lists for
operations and most services have grown longer as financial, material and human
resources become scarcer. There are fewer people catering to the needs of the patients,
and they are working longer hours with greater responsibilities. The ability of the
system to respond adequately to the demands made upon it has been called into
question. Numerous professional associations have publicly denounced the situation
as untenable, possibly even unsafe:
We noted that the conditions of medical practice in the emergencies were not
only unacceptable but had become dangerous, and that the waiting times and the
exhaustion of the personnel were affecting the quality of care given to patients in
these facilities ...
It is high ti me to stop taking care of budgets and to concentrate on taking care of
27
patients.
0

24

Health Insurance Act, R.S .Q. c. A-29 .
There is currently a nursing shortage in Quebec due primarily to the early-retirement buyouts in 1996.
As of 1999, 4,500 nurses had retired, 5,000 had quit due to poor working conditions and 16,000 of the
remaining 52,000 nurses were not permanently employed because the hospitals did not want to pay the
accompanying benefits. See A. Derfe1 , "Sacre Coeur ER: Condition Critical - Working Conditions
Horrible: Nurse" The [Montreal] Gazette (2 1 August 2000) Al; see a1so A. Derfel, "Nurses Sound ER
Warning" The [Montreal] Gazette (10 May 1999).
26
A. Derfe1, "Mental-Care Breakdown - Patients Deinstitutionalized, But Not Services, Cri tics Say" The
[Montreal] Gazette (25 January 1999).
27
Y. Lamontagne, "A Hellish Winter in Emergency Rooms" Le Collège 39:1 (Apri l 1999) 15 at 15.
See a1so A. Derfe1 , "Hazardous to Your Health: Hospital Workers Suffer Above-Average Burnout and
lnjury, report shows" The [Montreal] Gazette (27 November 2001) A4.

25
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It is a popular pastime to point the finger at the government. Quebecers believe that
28
timely access to publicly funded health care is a right to which they are entitled.

Unfortunately, in times of shrinking tax dollars and growing needs, it is obvious that
not every program can receive the financing it requires or that it has had in the past.
Resources are finite and as such are allocated according to priority, leading to
29
But to what extent is government's role in
competition between conflicting needs.

this network legally binding? The role that the state must play, as opposed to the role
that they choose to play, was never an issue in past years given that the government
coffers were sufficient to meet the many demands for health care services. Extensive
cuts to the health care budget in Quebec combined with the re-organi sation of service
delivery have made the resolution of this issue imperative in order to determine the
point beyond which inaccessibility to quality health care services due to dirninished
resources becomes not only intolerable, but illegal.

28

J. Sass, "Indepth : Curing Health Care" CBC News Online (June 1999); online:
http://www .newsworld .cbc.ca: "As an ideal, it' s loft y. Deli ver first cl ass health care to every citi zen as a
basic human right, regardless of the ability of the indi vidual to pa y."
29
Supra note 22 at 885: "Money spent on health care ... is money that might be spent on education, or on
economie infrastructure that will produce more j obs. How much of the overall budget should be devoted
to health care instead of other pl ainly valuable projects, like these? ... Once it' s established what a soc iety
should spend overall on health care, then it must also be decided who should have that care, and on what
basis it should be all ocated."
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The Right to Health Care Services in Quebec:
Part 2.
Chasing Windmills?
In arder to determine the legitimacy of a claim that the state is obliged to provide

access to health care services in Quebec, we must examine those legal acts upon which
such a right could conceivably be prernised. These include international documents,
constitutional human rights statutes and federal and provincial legislation.

2.1

International Agreements

Canada is signatory to severa! international agreements enumerating basic human
rights. These rights are considered fundamental to the dignity of every human being
and included among these basic rights can be found the rights to an adequate state of
health and access to health care.

Chief among these documents are the Universal

Declaration of Human Rights, 194830 and the International Covenant on Economie,
31
Social and Cultural Rights, ratified by Canada in 1976.

These documents form a weak foundation upon which to base a right to health care.
Firstly, Canadian law requires that international agreements be incorporated into

30

G.A. Res.2 17A (III) , 3 U.N. GAOR, Supp. No. 13, U.N. Doc.A/8 10 ( 1948), Article 25 states that
" .. .everyone has the right to a standard o f living adequate for the health and well-being of himself and
his family, including .. . medical care and the right to security in the event of.. , sickness, di sability ... ".
31
G.A. Res.2200A (XXI) ofD ec. l6, 1966, 2 1 GAOR Supp. No. 16, U.N. Doc.A/63 16, ( 1966), entry
into force January 3, 1976. Article 12( 1) prov ides that each indi vidual has the right to "the e nj oyment of
the highest attainable standard of physical and mental health ." Subsection (2) pl aces the responsibility
for the reali zation of thi s right on the shoulders of the Party States and sets out steps they are to foll ow in
order to achieve this obj ective.
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domestic law before they are binding on the federal government, which is not the case
with these documents.32

Secondly, even if they were enforceable against Canada, health care falls under
provincial jurisdiction. Given that Quebec is not a contracting party and did not sign
the documents, it is not bound by the terms therein.

Thirdly, these goals, while laudable, remam expressions of philosophical ideals to
which signatory states aspue.

The objectives they seek to attain remam vague

statements of general principles, as opposed to specifie legal duties. And while certain
proponents argue that these declarations suffice to impose a juridical obligation on the
33
state to provide health care services (as a fondamental human right), the general

consensus is that they do not:

32

See Canadian Bar Association Tas k Force on Health Care, What 's Law Got to do With ft? Health
Ca re Reform in Canada, (Ottawa: Canadi an Bar Assoc iati on, 1994) at 23 [hereinafter What's Law Got
to do With ft?]: "These internati onal documents are not enforceable by Canadian courts because they
have not been incorporated into the internai law o f Canada through domestic statutes ... "
33
Martha Jackrnan, one of the most vocal supporters of the state ' s obli gation to prov ide basic welfare
services, including health care, argues that Canada is bound under its internati onal human rights
commitments to guarantee certain social rights, in particular the International Co venant on Economie,
Social and Cultural Rights: "Unlike the Unive rsal Declaration of Human Rights, which was intended to
stand as a general statement of principl e, the International Covenant on Economie, Social and Cultural
Rights creates binding obligati ons for those states which, like Canada, are parties to it. " See M .
Jackman, "The Protection of Wei fare Rights Under the Charter" (1 988) 20 :1 Ottawa L.R. 257 at 286;
see also M . Jackrnan, "The Right to Participate in Health Care and Health Resource Allocation
Dec isions under Section 7 of the Canadian Charter" ( 1995- 1996) 4 :2 Health L. Rev . 3- 11 para. l 3,
online: QL (HTHT): "A reading of section 7 which protects health-re lated interests and includes a right
to basic and medically necessary care is also consistent with, and to sorne extent dictated by, Canada' s
extensive international human rights commitments to social and economie rights, incl uding those made
in the area of health ... ".
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Because most first world societies regard a minimum leve) of health care as a
hu man right (albeit a welfare right not enforceable against the state), sorne
34
degree of equality of service provi sion is required .
Nonetheless, both Canada and Quebec' s commitment to these principles has inspired
the adoption of various human rights laws. This is evidenced by the sirnilarity between
the wording of the international texts and human rights legislation enacted in
35
Parliament and the National Assembly.

In light of this, these declarations serve

primarily as interpretative tools for courts and other adjudicative bodies asked to
interpret specifie legislative acts, such as the Canadian Charter of Rights and

Freedoms. 36 lt is now opportune to examine this statute.

2.2

Canadian Charter of Rights and Freedoms

Were health care per se a constitutional right, it would benefit from the same protection
afforded other entrenched rights, such as freedom of expression, religion, right to life,
etc. The definition of the content of such a right would undoubtedly fall to the courts
and no government would be free to diminish the enjoyment of thi s right except as
permitted under the Charter. There is no explicit right to health care in the Charter,

34

B . Gaze, "Resource Allocation - The Legal Implicati ons" ( 1993) 9 J Contemp H L & Pol' y 9 1 at 93
[emphasis added].
35
The Honourable Judge Claude Tellier di scussed the relevance o f internati onal agreements in Charter
interpretation in "Droit à la santé et chartes: l'égalité des traitements et les recours judic iaires et
admini stratifs", Droits de la personne: Les bio-droits, (Cowansville: Yvon Bl ais, 1997), 522pp at 409,
citing a decision of the Supreme Court of Canada in The Public Service Employee Relations Act of
Alberta, [1 987] S.C.R. 3 13 at 31 4 : "La Charte est conforme à l'esprit de ce mouvement international
contemporain des droits de la personne et elle comporte un bon nombre des principes généraux et
presc riptions des di vers instruments internationaux concernant les droits de la personne " ... " En
particulier, la similarité entre les principes généraux et les di spos iti ons de la Charte et ceux des
instruments internationaux concernant les dro its de la personne confe re une importance considérable
aux interprétations de ces instruments par des organes déc isionnels, ... "
36
Part I of the Constitution Act, 1982, being Schedule B of the Canada Act 1982 (U .K.), 1982, c. ll
[here inafter the Charter].
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37
although su ch a right did appear in preliminary drafts of the Charlottetown Accord.

Any such right, therefore, would have to be implicit in one of the other sections. As we
shall see, whether or not the state must provide health care services depends on whether
one advocates a positive, as opposed to a negative, rights interpretation:
A negative right is ... the absence of coercion which impairs enjoyment of the
right. It is to be contrasted with a positive right which would require the actual
38
provi sion of the matter to which there is a right.

As we shall see further on, under a positive rights interpretation the state would be
responsible for actively ensuring that health care services are available.

Professor

Martha Jackman, one of most vociferous proponents of an entrenched right to health
care, argues that the rights in section 7 are devoid of meaning if welfare needs,
including basic health care services, are not guaranteed:
However, at a more basic level, a persan who Jacks access to adequate incarne,
food, shelter, medical care and educational opportunity cannat be said to enjoy a
39
right to life and liberty in any real sense.

Negative rights advocates, on the other hand, daim that the right to liberty and security
of the person includes adequate access to health care services and that the government
40
They call for less, not more,
should not act in a way that impedes such access.

government intervention.

What is ironie is that both points of view support a

37

Section 36. 1(2): (a) prov iding throughout Canada a health care system that is comprehensive,
uni versal, portable, publicly administered and accessible.
This basically reproduces the five conditions required of provinces that wish to bene fit from federal
funding under the Canada Health Act. See What's Law Got to do With ft ? supra note 32 at 25 .
38
T. Christi an, "Section 7 of the Charter of Rights and Freedoms: Constraints on State Action" ( 1984)
22 Alberta L. Rev. 222 at 227.
39
M . Jackman, "The Protection of We i fare Rights Under the Charter" ( 1988) 20 Ottawa L.R. 257 at
265.
40
See, for example, the article by M. Laverdiere, "Le cadre juridique canadien et québécois relati f au
développement parallèle de services privés de santé et l'article 7 de la Charte canadienne des droits et
libertés" ( 1998-99) 29 R.D.U.S. 117 and A. Karr, "Section 7 of the Charter: Remedy for Canada' s
Health-Care Crisis? (Part Il)" 58 :4 Advocate 531 .
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constitutionally protected right of access to health care, although they differ in their
interpretation of such a right.

The two sections most often invoked when subjecting health care to Charter review are
sections 7, the right to life, liberty and security of the person, and section 15 , the
. . 41
.
equa11ty provlSlon:
Since its enactment, questions have also been raised as to whether the Charter

not only prevents the state from interfering with individual freedoms, but
requires governments to take positive measures to ensure that Canadians can
indeed enjoy the full benefit of basic human rights. From this perspective, the
issue whether the Charter guarantees access to health care services as an
element of the right to fife, liberty and security of the person under section 7,
or of the right to equal protection and equal benefit of the law under section
42
15(1) of the Charter, is a matter of even greater interest.
We shall now examine how the courts have interpreted these sections when applied to
the health care context before turning to the question of whether the Charter can be
used to implement social policy.

2.2.1 Section 7, the Right to Life, Liberty and Security of the Persan
This section protects the rights to life, liberty and security of the person and no one
may "be deprived thereof except in accordance with the principles of fundamental
justice. " Generally speaking, the right to life encompasses the right not to be deprived
of life; the right to liberty " [g]uarantees to every individual a degree of persona!

41

The corresponding sections in the Quebec Charter of Human Rights and Freedoms, R.S.Q., c.C- 12,
are sections 1 and 10 respective! y [hereinafter the Que bec Charter]. For purposes of the present paper,
the discussion regarding the Canadian Charter applies to any simi1ar arguments that may be raised under
the corresponding secti ons of the Quebec Charter where applicable.
42
M. Jackman, "The Application of the Canadian Charter in the Health Care Con tex t" (2000) 9:2 Health
L. Rev. 22-26, para. 1; online: QL (HTHT) [emphasis added] .
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autonomy over important decisions intimately affecting their private lives"; 43 and
finally, the right to security of the person protects an individual from "[s]tate
interference with bodil y integrity and serious state-imposed psychological stress ... " 44

Health care as a component of section 7 has come before the courts in the past. In R. v.
Morgentaler, 45 the Supreme Court of Canada held that the Crirninal Code provisions
regulating access to abortion violated a woman's right to security of the person:
A pregnant woman' s persan cannat be said to be sec ure if, wh en her !ife or
health is in danger, she is faced with a rule of criminal law which precludes her
46
from obtaining effective and timely medical treatment.

Under the law, an abortion comrnittee in an accredited hospital had to approve the
abortion. In practice, this meant that women were not able to have abortions in a
timely manner, that the decision whether they could in fact receive an abortion was not
left up to them and that sorne women had no access to abortion services because local
hospitals refused to perform them. Beetz J. further added that:
If a rule of criminal law precludes a persan from obtaining appropriate medical
treatment when his or her !ife is in danger, then the state has intervened and this
intervention constitutes a violation of that man's or that woman's security of the
persan. "Security of the persan" must include a right of ac cess to medical
treatment for a condition representing a danger to life or health without fear of
47
criminal sanction.

Therefore, the Court found that the procedure for obtaining abortions was flawed and
violated an individual's right to security of the person.

Wilson J., in a minority

concurring opinion, held that a woman ' s decision to abort was a private one and that
43

R. v. Morgentaler [ 1988] 1 S.C.R. 30 at 171 per Wilson J.
Ibid. at 56 per Beetz J.
45
Supra note 43 .
46
Ibid. at 90 [emphasis added].
44
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the Criminal Code provisions constituted an obstacle to the exercise of her substantive
right to liberty.

This right "guarantees to every individual a degree of persona]
48

autonomy over important decisions intimately affecting their personallives".

In sum,

the state had no justifiable reason for interfering with a woman's decision to terminate
a pregnancy and thus denying her the exercise of the fundamental right to decide on
matters affecting her mental and physical health.

In 1993, the Supreme Court was called upon to determine the constitutionality of the

Criminal Code provision prohibiting assisted suicide in Rodriguez v. British Columbia
(A .G. ).

49

The appellant, Sue Rodriguez, was suffering from amyotrophie lateral

sclerosis (ALS), a degenerative neurological disease that would have eventually
reduced her to total dependence on medical technology in order to breathe and eat
while leaving her mental abilities unaffected. Her life expectancy was between 2 and
14 months. It was her wish that she be able to terminate her life once she no longer
enjoyed living, and at that point she would require the assistance of a qualified
physician. Sue Rodriguez contested the validity of s.241(b) of the Criminal Code
provision on the ground that it contravened her s.7 right to security of the person by
preventing her from choosing the time and manner of her death. A narrowly divided
Supreme Court upheld the provision. La Forest, Sopinka, Gonthier, Iacobucci, Major,
L'Heureux-Dubé, Cory and McLachlin JJ. ali agreed that the section breached her
Charter rights. The majority, however, held that while "[t]he prohibition .. . deprives the
47

48

Ibid. [emphasis added] .
Ibid. at 171.
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appellant of autonomy over her persan and causes her physical pain and psychological
50
stress in a manner which impinges on the security of her person.", this violation was

in accordance with the fundamental principles of justice because the sanctity and
preservation of life takes precedence over the decision to die.
L'Heureux-Dubé JJ.,

51

McLachlin and

in a dissenting opinion, held that the law distinguished between

attempted suicide and assisted suicide and, in so doing, placed arbitrary lirnits on the
appellant's ability to end her !ife and therefore did not "comport with the principles of
52
fundamental justice".

Cory J. also relied on this distinction to strike down the

provision.53

While the Court was narrowly divided in this case, it is clear from the above that
decisions affecting the health and !ife of an individual are protected from unjustified
state intervention. These cases indicate that a law that impedes access to health care
by imposing criminal sanctions will be scrutinized for s.7 Charter violations and
struck down where the violation cannat be saved. The distinction must be made
between a guaranteed right to access health care and a substantive right to health

care itself. The role of government in the former is lirnited to either refraining from
setting up obstacles to receiving these services or ensuring that Canadians have access

49

[1993] 3 S.C.R. 519.
Ibid. at 589 per Sopinka J.
51
In a dissenting opinion , Lamer C.J. held thal the violation was not justifiable under section 15 , the
equality section.
52
Supra note 49 at 628 per McLachlin J.
53
Ibid. at 630, where he states: [S]tate prohibitio ns that would force a dreadful , painful death on a
rational but incapacitated terminally ill patient are an affront to human dignity.

50
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to these services whereas in the latter, health care is a legal right.

Government,

according to this argument, is in fact responsible for providing these services.

We shaH now examine how the courts have dealt with laws affecting access to health
services outside the crirninal law context, specifically that government public health
insurance plans prohibiting access to private insurance for publicly insured services
could be challenged under section 7 of the Charter. This argument was discussed by
the Canadian Bar Association Task Force in its 1994 report and is supported by
severallegal commentators.

54

The following case is the first in Canada to challenge the constitutionality of a
prohibition on private insurance and will be discussed at sorne length due to the
importance of the arguments raised and the judgment rendered.

The plaintiffs in Chaoulli v. Québec (P.G} 5 challenged the constitutionality of
section 15 of the Quebec Health Insurance Act56 and section 11 of the Quebec

54

See What's Law Got to do With ft? supra note 32 at 94: "However, should services not be adequately
provided for, then an individual or group of individuals might advance the argument that s.7 covers not
only the right to medically necessary services, but also that when the state cannot or is not willing to
pro vide adequate services, this includes a right to private health care services. " [emphasis added] . See
also M . Laverdière, "Le cadre juridique canadien et québécois relatif au développement parallèle de
services privés de santé et l'article 7 de la Charte canadienne des droits et libertés" (1998-99) 29
R.D.U.S. 117 and A. Karr, "Section 7 of the Charter: Remedy for Canada's Health-Care Crisis? (Part
Il)" 58:4 Advocate 531.
55
[2000] J.Q. No. 479.
56
Supra note 24 , s. 15(1): No person shall make or renew a contract of insurance or make a payment
under a contract of insurance under which an insured service is furnished or under which ali or part of
the cost of such a service is paid to a resident of Quebec orto another person on his behalf.
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57
Hospital Insurance Act on the ground, among others, that they violated their section

7 rights to life, liberty and security of the persan. These sections prohibit private
insurance for medical and hospital services covered under the public health insurance
program. Both plaintiffs were dissatisfied with and worried about access to medical
services in the public system. They wished to purchase private insurance without
which it would be impossible to pay for medical services offered by the private
sector. 58 The plaintiffs argued that denying them access to private health care services
was tantamount to denying them access to health care services due to the lirnited
resources available in the public health care system, which in turn infringed on section
7 under the Charter and sections 1,4, 5 and 24 of the Quebec Charter.59

The judge reviewed at length the testimony given by various witnesses as to the
problems facing the delivery of health care services in Quebec today: testimony was
entered regarding the long waiting lists, lirnited operating hours and loss of physicians
to other jurisdictions.60 After an extensive analysis of the objectives and state of the
public health care system, the impact of a two-tiered system on the availability of
services in addition to the legal issues at stake, Piché J. concluded that section 7 of the
Charter could include a right to health care and further, at para. 223, that there is no

57

R.S.Q ., c. A-28, s. Il ( 1): N o o ne shall ma ke o r re ne w, or make a pay ment under a con tract under
which
(a) a reside nt is to be provided with or to be reimbursed for the cost of any hospital service
that is o ne of the insured services; .. .
58
"Dr. Chao ulli vo udrait souscrire à une assura nce pri vée po uvant lui do nner accès à des services
médicaux et dit ressentir une profo nde angoisse de ne po uvo ir accéder à une assurance pri vée." Supra
note 55 at para.37 .
59
See note 4 1 supra.
60
Supra note 55 at paras. 44-49.
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respect for the rights to life and security of the person where there was no possible
access to health care. 61

She then found that private health care insurance was an

incidental economie right protected under section 7 and that the provisions barring
private insurance were closely linked to health care access:
[L]e Tribunal estime que les barrières économiques établies par les articles
15 LAM et 11 LAH sont intimement liées à la possibilité d'accès à des soins
de santé. Sans ces droits, compte tenu des coûts impliqués, l'accès aux soins
privés est illusoire. Dans ce sens, ces dispositions sont une entrave à l'accès à
des services de santé et sont donc susceptibles de porter atteinte à la vie, à la
62
liberté et à la sécurité de la personne.

She then went on, however, to add that there was no infringement if the public system
was efficiently providing access to health care services. The judge noted that there
was no constitutionally protected right to chose the source of medically necessary
services. 63

Having decided that the impugned legislation did indeed deprive the plaintiffs of their
section 7 rights, the judge then examined whether or not this infringement violated the
principles of fundamental justice, the second requirement under section 7:
First, is the state interest sufficiently compelling to justify the infringement of
the claimant's right? Second, will the means chosen to achieve the objective
necessarily have the desired effect? Third and last, can the goal easily be
64
pursued through Jess drastic means?

61

"S' il n'y a pas d 'accès possible au système de santé, c ' est illuso ire de croire que les droits à la vie et à
la sécurité sont respectés." Ibid. para. 223.
62
Ibid. para. 225. Note thal as a general rule economie rights are not protected by the Charter. See
Irwin Toy Ltd. v. Quebec (A.G.) [1989] 1 S.C.R. 927 .
63
Ibid. paras. 227-228.
64
A. Karr, supra note 40 at 532, sumrnarizing the three-stage analysis proposed by La Forest J. in
Godbout v. Longueuil (City) [1997] 3 S.C.R. 844 at 902-903.
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After once agam rev1ewmg the testimony of both the plaintiffs and the expert
witnesses, Piché J. noted that the evidence indicated that a two-tiered health care
system would adversely affect the public health care system without necessarily
guaranteeing increased access.

65

In light of the overriding objective of the public

health care system, i.e. ensuring the health and well-being of all Quebecers, this
infringement did not contravene the principles of fundamental justice:
Les dispositions attaquées visent à garantir un accès aux soins de santé qui est
égal et adéquate pour tous les Québécois. L'adoption des articles 15 LAM et 11
LAH a été motivée par des considérations d'égalité et de dignité humaine et, de
ce fait, il est clair qu'il n'y a pas de conflit avec les valeurs générales véhiculées
par la Charte canadienne ou de la Charte québécoise des droits et libertés ...
[L]e gouvernement limite les droits de quelques-uns pour assurer que les droits
66
de l'ensemble des citoyens de la société ne seront pas brimés.

In sum, the prohibitions on private health insurance under the Hospital Insurance Act
and the Health Insurance Act did not contravene either the Canadian Charter or the
Quebec Charter. On a final note, Piché J. stated that it was up to the politicians, not
the court, to solve the problems of the current system.

67

This is the first time the monopoly of the public health insurance scheme has come
under Charter scrutiny. The decision is important in that it not only confirms that
access to health care is a constitutionally protected component of section 7, but that

65

Supra note 55 paras. 71-122. Evidence was entered to the effect that the cost of managing Canada' s
public system was four times Jess than in the United States (para. 75); that high-risk patients might not
even have access to private insurance and that privately insured individuals would wait Jess time for
treatment (para. 85) and that the public system would in fact absorb the costlier and more complex
treatments, deemed economically inefficient by the priva te sec tor (paras. 86 and 91 ). See in particular
the comrnents by Prof. T . Marmor in "Expert Witness Report" , November 9, 1998, paras. 104-115,
demonstrating the deleterious effects of introducing a parallel system in Canada.
66
Ibid. at paras. 262 and 264.
67
Ibid. at paras. 315-318.
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this right may encompass incidental economie rights addressed by legislation outside
the crirninal context. Where a violation offends the principles of fundamental justice
(as in Morgentaler), the courts will strike it down; if not (as in Rodriguez and
Chaoulli), it will be upheld.

Chaoulli established that the individual interest

(represented by access to private health care services) was outweighed by society's
interest (represented by the state monopoly over services covered under the public
program) in ensuring that the population as a whole had equitable access to health care
services. The latter interest justifies infringing on the former.

This case does not

appear to have been appealed, so we will have to wait and see if any sirnilar challenges
work their way before the Supreme Court of Canada.

We have seen that the state cannot unjustly impede access to health care; this does not,
however, imply that the state is constitutionally responsible for providing access to a
given service or the service itself. 68 Positive rights supporters argue that access to
health care is a welfare rights, is an integral part of the right to li fe, liberty and security
of the person and that -the state has a legal obligation to take positive action to ensure
this access:
Unlike classical rights, the state does not confer social rights simply by
recognizing their existence. Rather, it must act affirmatively to create them, or
. 69
..
necessary fior them to extst.
to ensure the condtttons

68

For example, see M . Rivet, "Allocation and Rationing of Health Care Resources: Patients' Challenges
to Decision-Making" Soins de santé, éthique et droit (Montreal: Canadian Institute for the
Administration of Justice, Thémis, 1993) at 32: "These conceptions of liberty and security of the person
could support a claim to non-interference with the right to procreate. However, they would not support a
right to state-funded medically assisted reproducti on."
69
The Protection of Welfare Rights Und er the Charter, supra note 33 at 331 [emphasis added].
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Plaintiffs who invoke this argument will typically ask the court to force the state to
supply a benefit, i.e. expend money and make the health care service available. The
courts have not, to date, been particularly receptive to this line of reasoning.

0
The plaintiffs in Brown v. British Columbia (Minister of Health/ suffered from

AIDS.

They were prescribed the drug AZT, which was covered under the B.C.

Pharmacare Plan. This meant that they were obliged to contribute up to a maximum of
$2,000 per year to the cost of AZT, whereas the other provinces fully funded the cost
of the drug for patients.

Cancer and organ transplant patients were exempt from

paying contributions. One of the plaintiffs, Ken Mann, testified that he could not
afford to purchase the drug and that he would do so in the event he found employment.
The plaintiffs challenged the constitutionality of the government's decision to place
AZT under the Pharmacare Plan on the grounds it "violates their security because it
affects their health, both physically and psychologically, imposing stress, stigma,
71
perception of discrimination and loss of self-esteem", and violated the ir section 7

rights to life, liberty and security of the person. Coultas J. disagreed. The judge
concluded that although the plaintiffs did suffer economie deprivation, the source of
this deprivation was the disease itself, not government action. By attempting to seek

additional funding from the state, the "plaintiffs are seeking a "benefit" which may
72
enhance life, liberty or security of the pers on, which s. 7 cannot pro vide. "

70

71

66 D.L.R. (4'h) 444.
Ibid. at 465.
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73
This opinion was reiterated in Ontario Nursing Home Assn. v. Ontario. The plaintiffs

were residents of Ontario nursing homes.

Nursing homes received a per diem

allocation of $64.22, which corresponded to 1.5 hours of care per day per resident.
Sorne of the residents required more hours of care per day than this. The allocation per
resident for old age homes was $91.92 per day. The plaintiffs argued that government
funding should be increased to equal that of the old age homes so that residents of
nursing homes could receive better care, and that the level of funding infringed their
right to security of the person. While Holland J. agreed that "it is only fair that people
74
with sirnilar needs should receive sirnilar funding", he concluded that neither of the

plaintiffs' lives were or had been endangered due to the leve! of care they were
receiving or had received at the nursing homes.

He further added that increased

funding would enable greater care:
[b]ut it cannat be said that he is being deprived of his rights to life, liberty or
security of the persan. The section does not deal with property rights and as
such does not deal with additional benefits which might enhance lije, liberty or

security of the pers on.

75

Adequate care was being provided, therefore, section 7 was not infringed.

A revtew of the cases demonstrates the courts' adherence to a negative rights
interpretation of section 7 with respect to access to health care.

As was declared

repeatedly in the cases exarnined, government must not impede access by Canadians to
necessary medical care. The courts, while recognizing that health care is an important

72
73
74
75

Ibid. at 469 [emphasis added] .
(1990) 74 O.R. (2d) 365.
Ibid. at 376.
Ibid. at 378 [emphasis added] .
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aspect of the right to life, liberty and security of the person, have nonetheless refused to
acknowledge that the state bas a legal obligation to ensure access to these services per

se or the services themselves. Were the courts ever to revise their position and apply a
positive rights interpretation, they would then be faced with the daunting task of
defining the content of such a right, i.e. what services must be guaranteed in order to
76
ensure that the rights enumerated in section 7 were respected. They would then, sorne

argue, be shaping Canadian public policy in that the courts would be deciding the
services to which Canadians are entitled. This position is exarnined a little further
below.

Although the provincial government is not constitutionally obliged to provide a specifie
service, it must make sure that ali residents benefit equally from any service it is
already providing, as discussed below.

2.2.2 Section 15 - Equality Rights
Section 15 guarantees equality rights:
15(1) Every individual is equal before and under the law and has the right to the
equal protection and equal benefit of the law without di scrimination and , in
particular, without discrimination based on race, nati onal or ethnie ori gin,
colour, reli gion, sex, age or mental or phys ical di sability.

76

Supra note 35 at 4 15: "Où les diffic ultés commencent, c'est quand on essaie de défi nir dans le concret
ce que l' on doit entendre par droit à la vie, à la santé, à un ni veau décent et accès à des droits de santé.
Ce sont des notions très fluides qui varient d ' un pays à l'autre et selon les époques. E n Afrique, le droit
à la santé, c'est d 'avoir un puits avec une eau non contaminée ou un programme de vacc ination, tand is
que dans nos économies occidentales, le dro it à des services de santé peut vo ul oir dire de pouvoir
réclamer et obtenir une transplantation cardiaque ou un pontage coronari en."
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Once government has decided to bestow a benefit, it must do so in a non78
discriminatory manner. 77 In Eldridge v. British Columbia (Attorney General), the

plaintiffs, who were deaf, alleged that the decision by the Medical Services
Commission not to fund sign language interpreters discriminated against deaf people.
They argued that without these services, they were unable to effectively communicate
with their physicians and were therefore unable to benefit from the same level of
79
The lower courts felt th at the
medical services offered to the hearing population.

government had fulfilled its' responsibility in that everyone had access to public! y
funded health care services and that "any inequalities that still exist are independent
80
and not the responsibility of government."

A unanimous Supreme Court ruled

otherwise:
If there are circumstances in which deaf patients cannot communicate effectively
with their doctors without an interpreter, how can it be said that they receive the
same leve) of medical care as hearing persans? . . .In order to receive the same
quality of care, deaf persans mu st bear the burden of paying for the means to
communicate with their health care providers, despite the fact that the system is
81
intended to make ability to pay irrelevant.

The Court agreed that the plaintiffs were not asking the province to provide a benefit
that would alleviate their pre-existing disadvantage. The government was already
providing the benefit, i.e. publicly funded health care services. What the plaintiffs
82
sought was to receive the same quality of medical care as the hearing population.

77

Eldridge v. British Columbia (Attorney General) [ 1997] 3 S.C.R. 624 at 678 .
Ibid.
79
Ibid. at 670.
80
D. Beatty, "Canadian Constitutional Law in a Nutshell" ( 1998) 36 (3) Alberta L. Rev. 605 at 625 .
81
Supra note 77 at 677 [emphasis added] .
82
Ibid.
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In response to the argument that the government would be forced to accommodate
anyone who is denied a service, La Forest J. noted:
Their claim is not for a benefit that the government, in the exercise of its
discretion to allocate resources to address various social problems, has chosen
not to provide. On the contrary, they ask only for equal access to services that
83
are available to all.

While the Court acknowledged that government must be given wide latitude when
distributing resources, "[t]he government has simply not demonstrated that this
unpropitious state of affairs must be tolerated in order to achieve the objective of
84
The cost of providing this service amounted to
lirniting health care expenditures."

$150,000 per year and the Court refused to accept the slippery slope argument that
anyone at a disadvantage would demand that the government fund this or that
"ancillary" service. Accordingly, the decision not to fund sign interpreters could not
be saved under section 1.

This decision raised concerns amongst its detractors that the judiciary was usurping the
role of the democratically elected government and that the Supreme Court "[i]s
managing the country's hospitals and deciding how our tax revenues should be
spent." 85 The next section addresses the controversial issue of courts making public
policy decisions.

83

Ibid. at 689.
Ibid. at 691 .
85
Supra note 80 at 613. See also 1. Benson and B. Miller, The Supreme Court of Canada on Equality
Rights, 14:0 Lex View; online: QL (HTHT).
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2.2.3 Advocating the Use of the Charter as an Instrument of Social
Po licy
Canadians have historically looked to government to promote econonuc and social
86
Nonetheless, the idea of amending the Charter to
objectives, including health care.

include a substantive right to health care was discussed and ultimately rejected during
the drafting of the Charlottetown Accord because, as the National Forum on Health
explained, it was seen as:
[a]n improper use of the Constitution for policy-making purposes. Second,
enshrining matters in the Constitution creates a rigidity that would be particularly
damaging in the health sector. Health and health care concepts and technologies
change rapidly. One would not want governments or public policy processes
unduly constrained by weil intentioned but inflexible requirements ...
Nor is the Charter of Rights and Freedoms either the proper home, or
enforcement mechanism for so called entitlements to health services. There is, in
fact, no right to any particular configuration, range, or amount of health services.
The only substantive right is non discriminatory access, but even this permits a
wide range of practices and di screpancies in availability between provinces,
urban and rural Canada, etc. There may be a general expectation among the
Canadian public that thi s right exists. But ali we could reasonably expect a
Charter amendment to accomplish would be a restatement and reaffirmation of
national principles. lt would not, in our view, serve democracy weil to place the

courts in the difficult position of mediating issues which governments are best
87
equipped to deal with.

The National Forum bas expressed two important points here.

First, the only

substantive right is access to health care, not to health care services themselves.
Second, governments, not the courts, are better equipped to decide how to spend their
resources.

This type of public policy analysis requires that courts decide whether

government is legally responsible for providing a given benefit, i.e. a specifie health
86

The Protection of Welfare Rights Und er the Charter, supra note 33

a l 26 1 et

seq.
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care service, in order to ensure that the Charter is being respected. In general, this
means that the comts decide how the state must spend its resources. In the case of

Eldridge, the appellants were:
asking nine unelected and unaccountable judges to tell the people and their
elected representatives what services had to be provided in the province's health
care plan For her claim to succeed the judges had to take control of the public
88
purse and tell the Go vern ment how mu ch mo ney it had to spend.

In so doing, they would be taking on a role that has traditionally been viewed as that of

the legislative branch of government; defining and implementing public policy.

The extent to which the Charter has been used as a tool by the courts to implement
social and public policy has generated considerable discussion in recent years.
Historically, this has not been the role of the courts:
[C]ounsel for the Crown emphasized repeatedly that it is not the role of the
judiciary in Canada to evaluate the wisdom of legislation enacted by our
democratically elected representatives, or to second-guess difficult policy
89
choices that confront ail governments .

The rationale is that public policy analysts are much better positioned than the judiciary
to assess the full impact of a particular policy, 90 that the judiciary is too far removed
from the general public to be able to properly assess their needs and that "[ w]hile a
recognition of classical rights imposes little or no financial burden on the state, a grant

87

Canada, National Forum on Health, Maintaining a National Health Care System: a Question of
Principle(s) ... and Money (Ottawa: The Forum , 1996); online: http://www .hc-sc .gc.ca [hereinafter
National Forum] [emphasis added].
88
Supra note 80 at 613 .
89
Supra note 43 at 45.
90
The decision of the Supreme Court of Canada in R. v. Askov [ 1990] 2 S.C.R. 1199, for example,
meant that the Ontario government was forced to invest millions of additional dollars in the criminal
justice system in order to ensure that accused suspects were tried with a reasonable time under section
Il (b) of the Charter. With hindsight it has been suggested th at perhaps an alternative solution cou Id
have been found that was not quite so costly for the public purse. See Jai , infra note 92 at 15 .
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of social or welfare rights often involves substantial public expenditures.'m One author
believes that the courts do have a role to play in the implementation of social policy
within certain limits, in that they "may be a useful check on government decisions
where there is too much political pressure for governments to properly balance policy,
political, and legal considerations."

92

.

Dickson C.J. commented that:

[A]Ithough no doubt it is still fair to say that courts are not the appropriate forum
for articulating complex and controversial programmes of public policy,
Canadian courts are now charged with the crucial obligation of ensuring that the
legislative initiatives pursued by our Parliament and legislatures conform to the
93
democratie values expressed in the Canadian Charter of Rights and Freedoms.

As we saw earlier, the decision in Eldridge meant that the Province of British
Columbia had to devote resources to the provision of sign language interpreters in order
to rectify a Charter violation. Although the lower court had refrained from interfering
94
with a resource allocation policy decision made by government, La Forest J., on

behalf of the Court, commented that:
On the other hand, members of thi s Court have suggested that deference should
not be accorded to the legislature merely because an issue is a "social" one or
95
because a need for governmental "incrementalism" is shown.

It seems the judiciary itself is not united on this issue, leaving room for future judicial
activism. If the courts do decide to take on this role more aggressively, they must take
into account the impact of their decisions, financial or otherwise, on other government
programs and policies:
91

The Protection of Welfare Rights Under the Charter, supra note 33 at 330 et seq.
J. Jai , "Policy, Poli tics and Law: Changing Relationships in Light of the Charter" ( 1997-98) 9 N.J .C.L.
l at 13 .
93
Supra note 43 at 46.
94
Per Lambert J.A.: "In the allocation of scarce financial resources, ... governments must make choices
about spending priorities. In these circumstances, . .. courts should de fer to legislative po licy and
administrative experience." Supra note 77 at 642.
95
Ibid. at 685 .
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For any initiative involving large expenditures of public funds, govemments
must also consider what other areas of spending should be eut in arder to fund
thi s new initiative, whether tax increases can be supported, and whether
international money markets will accept a further increase in the operating
deficit... .
(Dt may be more appropriate for courts to exercise restraint in situations where
large expenditures of public fund s are involved, where there are choices between
competing policy objectives, .. .but to take a more activist approach where
govemments are unable to follow a legal- or policy-based approach due to the
96
controversial nature of the subject.

The debate is not yet over regarding the ability or the appropriateness of the courts
undertaking policy analysis. However, at least one observer believes that the judiciary
is up to the task:
Although the decision in Morgentaler is based on the Charter, not the Canada
Health Act, it demonstrates how a court can assess a complex and rich body of
evidence to arrive at an assessment of whether provincial govemments are
meeting their commitments to provide reasonably accessible services to the
97
public . The question is not one of competence, but of judicial will.

Note, however, that the decision in Morgentaler did not oblige the government to
expend any additional manies in order to comply with its ' Charter obligations.

To sum up, it is generally agreed that Canada's international commitments do not
establish any substantive right to health care. They do, however, serve as interpretative
tools when adjudicating on the scope of Charter rights. At the present time, the right
to life, liberty and security of the persan does not encompass a guaranteed right to
health care. The state is not legally obliged to provide any given service; it must,
however, ensure that it does not interfere with access to health care services. The

96

Supra note 92 at 25.
Infra note 113 at 491 , where S. Choudry comments on the approach taken by the Supreme Court of
Canada in Morgentaler.
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courts may be reluctant to recognize health care as a social right protected under the
Charter because they feel this is not their role and they are hesitant to encroach on
legislative territory. Should government bestow a benefit, however, the courts will
scrutinize its application in order to ensure that everyone benefits from it equally.

2.3

The Quebec Act respecting Health Services and Social Services

Another potential source of a substantive right to health care is the Quebec Act
respecting Health Services and Social Services. 98

First and foremost, it must be

pointed out that the AHSSS is an ordinary provincial statute, subject to amendment or
repeal by the National Assembly. It is not an entrenched statute, so any rights to which
a user lays daim are contingent on the continued good will of the government:
[E]n effet cette disposition, incluse dans une loi ordinaire, n'a pas l'effet
prograrnrnatoire qu'on pourrait lui attribuer à certaines conditions si elle était
intégrée dans un texte constitutionnel comme la Charte canadienne des droits et
libertés, ni même le statut prééminent que lui aurait assuré son inclusion aux
articles de la Charte québécoise des droits et des libertés de la personne
99
auxquels le texte même de cette Charte confère cette portée.

The AHSSS enumerates specifie rights to which a health care consumer is entitled.
What cana user expect when they seek health care services?

100

The general objectives

of the law are set out in broad terms in section 1, whereas section 2 describes more
precisely how the government expects to attain these objectives.

In particular,

subsection 2(4) provides that the province undertakes "to ensure that services are
accessible on a continuous basis to respond to the physical, mental and social needs of

98

Supra note 19.
A.Lajoie, A.Molinari and J.-L.Baudouin, "Le droit aux services de santé: Légal ou contractuel?" ,
(1983) 43 R. du B. 675 at 685-686.
100
For a thorough discussion of access to health care in Quebec, see D. Sprumont, supra note 12.
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individuals, families and groups;." While these sections do not perse impose juridical
obligations, Renaud, Baudouin and Molinari point out that:
Sans qu ' il soit possible de qualifier ces finalités d'obligations juridiques et bien
qu'il soit difficile de reconnaître à un "mode d'organisation" le statut de
débiteur, les mesures prises par les titulaires de pouvoirs conférés par la loi
' 101
" )"Ites.
.
respecter ces f ma
d evra1ent

Therefore, although these sections do not create legally binding obligations they are
meant to serve as guiding principles.

More specifically, s.5 provides that "every person is entitled to rece1ve, with

continuity and in a personalized manner, health services and social services which are
scientifically, humanly and socially appropriate". This section has been interpreted as
establishing an unequivocal right to health services dispensed in institutions governed
under the law. 102

S.lOO provides that these services are to be dispensed by the

institutions, which are responsible for ensuring " ... the provision of continuous and

accessible quality health or social services."

What does the right to receive

appropriate services on a continuous basis entail? Is a patient entitled to receive any
service from every establishment? The right under s.5 is not to be interpreted in a
vacuum and must be read in conjunction with s.13, which qualifies the obligation to
provide services according to the mission of the establishment and the resources at

101

Y.Renaud , J.L.Baudouin and P.Molinari , Loi sur les services de santé et les services sociaux, 9th ed. ,
(Montreal : Wil son & Lafleur, 1996-97) at 41.
102
Ibid. at 43 . See also Dagenais v. CLSC Kateri ( 1992) R.L. 395 at 405 per Rousseau-Houle J.A. :
"Bien que limité dans son exercice, Je droit qu 'énonce l'article 4 (now s.5) a néanmoins été reconnu
comme un droit subjectif."
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their disposal.

103

Section 100 imposes a corresponding obligation on the institutions to

manage their resources "effectively and efficiently".

Does this mean that every limitation on the right to services is justified by arguments
of limited resources?

The Court was asked to pronounce on the legality of two

administrative regulations that restricted access to health care services in Jasmin v.
104
Cité de la Santé de Laval.

Although based on the old law, the corresponding

section, s.4, contained a similar restriction re garding the institution' s resources and
organizational structure.

One regulation set a limit on the number of obstetrics

patients to 3,500 per year and gave priority to patients from Laval. The second one
gave priority of access to diagnostic services to patients from specifie territories whose
physicians held privileges at the hospital. Access to these services was refused to ali
other patients. The plaintiffs argued that these regulations were not authorized by law
and were discriminatory under both the Canadian and Quebec Charters. The hospital
pleaded that the obstetrics department was continually overcrowded and that the
number of births had skyrocketed in recent years. The hospital budget was fixed and
the regulations were necessary in order to both respect its legal obligation to provide
accessible, quality services as dictated by s.4 of the AHSSS (now s.5) and to reduce the
hospital deficit as ordered by the government. The Court noted that a hospital was
entitled to refuse a patient where it could not offer quality care due to lack of
103

S.l3 reads : "The right to health services and social services and the right to choose a professional and
an institution as provided in sections 5 and 6 shall be exercised within the framework of the legislative
and regulatory provisions relating to the organizational and operational structure of the institution and
within the limits of the hu man, material and financial resources at its disposai. "
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resources . The right to services is qualified by the institution's mission as well as the
service organization plan. However, the right to refuse services should not depend
solely on the discretion of those adrninistering human, financial and material resources
where the lack of resources is due to choice or inadequate management. 105 Access to
health care services was a right recognized by both the legislator and the Government
and only the law could restrict or limit the right to these services. In addition, the
regulations discrirninated against patients living outside the specifie designated areas,
thereby contravening both the Canadian and Quebec Charters. The Court held that the
hospital administrators could not alter the basic principles governing access to health
care unless authorized by a specifie text of law. The hospital was forced to abandon its
policy and seek another means of cutting down on the number of obstetric patients
seeking treatment.

S.13 was subsequently introduced in the 1991 law. The right to services became
contingent on available resources in addition to any legislative or regulatory
limitations. To what extent this section qualifies the right to health care services is not
clear, because the wording closely resembles that found in s.4 of the former law. One
must also guery, however, whether the decision in Jasmin would have been the same
had the regulations not distinguished between residents of different territories. In any
event, it does not appear that there is a guaranteed right to any given service under the

AHSSS in light of s.13 . This concern was expressed by Prof. Sprumont:

104
105

[ 1990] R.J .Q. 502 (S.C. Montreal).
Ibid. at 507 .
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La crainte existe alors que ces limites annihilent le droit d'accès à ces services et
la question se pose de savoir si le processus de détermination des services que
nous avons décrit brièvement apporte suffisamment de garantie pour les
106
usagers.
Therefore, while the AHSSS does not guarantee any specifie service, the government
will be required to reimburse patients if they are obliged to leave the province to seek
health care where the service is unavailable in Quebec, as will be discussed below.

106

Supra note 12 at 2 16.
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Part 3.
3.1

The Right to Publicly Funded Health Care

The Canada Health Act and Public Health Insurance

The Canadian public health care system is widely regarded as one of the most efficient
107
Citizens are guaranteed free access to
and laudable systems in the Western world.

basic health care services, regardless of ability to pay:
Remember, the Canadian healthcare system is an egalitarian system that was
created to meet the healthcare needs of the whole population (its citizens)
regardless of their ability to pay. Contrast thi s with the US libertarian view that
healthcare should be available to consumers who are willing and able to pay for
it.I08

Regulation of health care falls under provincial jurisdiction, but the federal government
utilizes its general spending power as a means of influencing the manner in which
109
The Canada Health and Social
health care services are furnished by the provinces.

Transfer [hereinafter the CHSI] allocates federal transfer payments in the form of cash
and tax credits to Quebec and the other provinces. Through the Canada Health

Ad 10

the federal government is able to ensure a minimum level of conformity to national
principles in the execution of the provincial publicly funded health care msurance
programs across the country:

107

Supra note 55 at para. 63. Piché J. was referring to a comment from a 1999 report by WHO.
D.E. Angus, "Sorne Thoughts on Rights and Responsibilities in Healthcare" ( 1999-2000) Il N.J.C.L.
261 at 263. See also R. Toner, "Sagging Economy Threatens Health Coverage" The [New York] Times
(12 November 2001) online: http://www.nytimes.com, where it is reported that the loss of employment
following the terrorist attacks on the World Trade Towers threatened health coverage of people insured
through their employers: "Sixty-five percent of Americans under 65 get insurance through their
employer, meaning that the loss of a full-time job can quickly translate into the loss of health benefits."
109
National Forum, supra note 87 at "Where we are now . .. and how we got there": "The use of the
federal spending power is the main vehicle through which the national character of Canada's health care
system has been developed and maintained over the years . It has been weil established that since health
care is under provincial jurisdiction, the federal government generally cannot regulate national health
care standards. It can, however, attach conditions to the money it transfers to provinces."
110
Supra note 15 [hereinafter the CHA].
108
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Viewed in geo-political terms, federal funding, combined with national
principles, ensures a common east-west thread in provincial health insurance
plans to counter the dominant north-south market pressures operating on the
North American continent. This makes it possible for Canadians everywhere to
111
travel freely in Canada without fear of being bankrupted by medical bills.

Enacted in 1984, the CHA lays down the conditions any provincial health care
insurance plan must satisfy before it qualifies for federal funding. The criteria are

accessibility,
portability.

112

comprehensiveness,

public

administration,

universality

and

As an expression of collective ideals, the CHA is meant to ensure that

ali Canadians, regardless of social class or economie ability, have access to quality
health care:
The CHA reflects Canada's commitment to high-quality health care accessible to
ali. lndeed, access to health care based on need, not the ability to pay, is
regarded by many to be a defining characteristic of our country and an important
h'tp. 113
..
. 1ctttzens
e lement o f socta

The enforcement section gives the federal government the discretion to withhold ali or
part of the transfer payments if it finds that a province is not complying with one of the
114
Therefore, Quebec must respect the principles as set
five criteria mentioned above.

out in section 7 of the CHA if it wishes to continue receiving its full share of the

CHST. The CHA does not create a substantive right to health care services. lt merely
makes federal financial contributions contingent on provincial compliance with the

111

Supra note 87 at "National Principles-The Common Thread ofMedicare."
Supra note 15 , s. 7.
11 3
S. Choudhry, "Enforcement of the Canada Health. Act" ( 1996) 41 McGill L. J. 460 at 470. Section 3,
CHA states that: It is hereby declared that the primary objective of Canadian health care policy is to
protect, promote and restore the physical and mental well-being of residents of Canada and to facilitate
reasonable access to health services without financial or other barriers.
114
Supra note 15 , s. 15 . In 1999-2000, the federal government started investigating three provinces for
alleged violations of the CHA: Quebec for charging facility fees ; Ontario and Alberta for queue jumping.
Almost $60,000 in transfer payments was withheld from Nova Scotia for allowing private clinics. See
Health Canada, Canada Health Act Annual Report 1999-2000 [hereinafter Annual Report] : online
http :/ /www .hc-sc.gc.ca/medicare/AnnuaiReports.html.
112
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conditions

prescribed

m

the

CHA.

The

following

discussion

examines

comprehensiveness and accessibility, the two criteria that have given rise to daims of
non-compliance most frequently and to what extent these obligations affect the
delivery of health care services in the province.

3.1.1 Comprehensiveness
Section 9 of the CHA requires provincial health insurance plans to be comprehensive,
115
i.e. to pay for all insured health services. Insured services include hospital services
116
The
that are medically necessary or physician services that are medically required.
117
It is left up to
scope of these terms, however, is not detailed with any specificity.

each individual province to decide which services will be covered under the plan.

The provincial health insurance plan will be considered comprehensive if it insures all
medically necessary services. However, the term medically necessary is not clearly
defined and governments have considerable leeway in exercising their discretion.
Because no rigid definition exists, a service that was once covered may be deinsured
115

Supra note 15, s. 9: "In order to satisfy the criterion respecting comprehensiveness, the health care
insurance plan of a province must insure ali insured health services provided by hospitals, medical
practitioners or dentists, and where the law of the province so permits, similar or additional services
rendered by other health care practitioners [emphasis added]."
116
In recent years there has been a cali to include the "broader continuum of care" within the purview of
the CHA. This broader continuum encompasses drugs, home and community care, rehabilitation
services and long term care. See supra note 13 at 274.
11 7
Supra note 15 , s. 2:
"insured health services" means hospital services, physician services and surgical-dental
services provided to insured persons , but does not include any health services that a person is
entitled to and eligible for under any other Act of Parliament or under any Act of the legislature
of a province that relates to workers' or workmen's compensation;
"hospital services" means any of the following services provided to in-patients or out-patients
at a hospital , if the services are medically necessary for the purpose of maintaining health,
preventing disease or diagnosing or treating an injury, illness or disability, namely,...
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should the government deem it expedient to do so.

For example, annual eye

examinations in Quebec used to be paid by medicare, however the government
changed its policy a number of years ago.

The RAMQ will only pay for an eye

examination if there has been a change in prescription. In other words, if your eyes
118
In the past,
have not deteriorated or improved, you must pay the optician directly.

de-listing services has not been an issue because resources were sufficient to pay for
most medical care.

With the advent of reduced health care dollars, new costly

treatments, cost containment measures and fiscal constraints, what was covered
yesterday may not necessarily be covered today:
Born in a period of economie prosperity, the medicare program in Canada was a
huge success. Its lirnits did not need to be defined, because they were rarely
tested. Now, facing the harsh realities of economk cutbacks, we are being
119
forced to articulate exactly where medicare begins and where it ends.

How does one assess whether Quebec's health care insurance scheme is
comprehensive or not?

In sum, how are we to evaluate "which treatments are

medically necessary, which are not, and under what circumstances?"

120

In Quebec, the Régime d'assurance-maladie du Québec, or Quebec Health Insurance
Plan, is administered by the Régie d'Assurance-maladie du Québec [the Quebec
Health Insurance Board, hereinafter RAMQ] under the responsibility of the Minister of
Health and Social Services.

12 1

The plan pays for hospital and medical services as

"physician services" means any medically required services rendered by medical practitioners;
[emphasis added].
118
J. Heinrich, "Checkups Chop Seen as Taxon Needy" The [Mon treal] Gazette (7 February 2001) A4.
119
Supra note 32 at 41. The provinces have already delisted a number of services . See National Forum,
supra note 87 at "Conclusion: A Matter of Choice": "Partial or total de insurance of services in the
provinces beyond those mandated in the Canada Health Act is commonplace."
120
SeeS. Chaudry, supra note 113 at 491.
121
Act respecting the Regie de l'Assurance-maladie du Quebec, R.S.Q . c.R-5, s.2.
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mandated under the Hospital Insurance Act,

122

123
the Health Insurance Act and their

respective regulations. Reprising the terminology in the CHA, coverage extends to
hospital services that are medically necessary

124

and medical and surgical services

125
In its annual report to Health
provided by physicians that are medically required.

Canada, Quebec stated that its medical services plan did not extend, among others, to
126
any examination or service not related to a process of cure or prevention of illness.

Insured hospital services are detailed at length in the regulation

127

but the regulation on

insured medical and physician services is lirnited to describing services that are not
insured. 128

It has been suggested that the general goals and objectives underlying the CHA are
sufficiently manifest to serve as broad guidelines to be followed by the provinces when
exercising this discretion:
In sum, no operational definition of medically necessary, or similar terms, exist
in the federal legislation. However, it is submitted that the Act does set the stage
for a broad definition of medically necessary, since the mental, social,
environmental and preventive aspects of health care are referred to throughout.
Furthermore, it is arguable that the stated objective of the Act provides sorne
guidance as to what the minimum goal of a given "medically necessary service"
129
must be (e.g., to help to restore health) .

122

Supra note 57.
Supra note 24.
124
Regulation respecting the application of the Hospitallnsurance Act, R.R.Q. 1981, c.A-29, r.l .
125
Regulation respecting the application of the Health Insu rance Act, R.R.Q. 1981, c.A-28, r.l .
126
See Annual Report note 114 at 72.
127
Supra note 124 at s.3 .
128
Supra note 125. The definition of "insured services" in s.l (r) refers back to s.l of the Act, wh ile s.22
contains an extensive list of those services that are not insured and in particular, s.22(a): "every
examination or service that is not related to a process of cure or prevention of ill ness".
129
See T. Caulfield, "Wishful Thinking: Defining "Medically Necessary" in Canada" ( 1996) 4 Health L.
J. 63 at 68.
123
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The opposite side of the coin is represented by those who feel a precise definition of
130
Still
medically necessary is needed because it would clarify the state's obligations.

others believe that what is needed is more guidance, a more flexible framework within
which medically necessary services can be deterrnined:
A number of commentators have embraced the idea that the term will always
elude a single, meaningful , concrete definition. As such, they seek to provide a
"framework for decision-making" rather than a definition . While this approach
allows flexibility, it does not provide quick or easy answers concerning which
services should or should not be insured. However, by addressing the issue of
medical necessity as an evaluative process instead of as a definition (or even as a
fixed list of services) the ability to make contextually relevant decisions will
. 131
re ma m.

What is certain is that as services continue to be eut, or funding rejected for new
technologies and treatments, disenchanted patients will ask the courts to determine if a
given service is medically necessary. In Eldridge the outcome of the case turned on
whether or not interpretation services for the deaf were considered ancillary. The
Court of Appeal felt that it was whereas the Supreme Court of Canada ruled that
effective communication was an essential part of medical care without which the
132
To
plaintiff could not benefit from the same level of service as hearing patients.

date, when the courts have been handed the chore of deterrnining the contents of

medically necessary, they "have simply utilized the broad and amorphous concepts and
terms present in the relevant legislation and literature."

133

The courts may find

themselves increasingly plunged into the role of deciding which services are medically
necessary and by extension allocating health care resources, which as we discussed

130
131
132
133

Ibid. at 65 .
Ibid. al 73.
Supra note 77 at 677.
Supra note 129 at 77 .
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above, remams a controversial issue. We now turn to the other criterion that has
generated considerable discussion in recent years: accessibility.

3.1.2 Accessibility
The provincial health insurance plan must not only encompass all medically necessary
134
As in the case of
services, but it must ensure that they are reasonably accessible.

medically necessary, the precise meaning of reasonable access is not clearly defined in
the CHA. In their annual report under the rubric Accessibility - Hospital Insurance and

Medical Care Plans -Reasonable Access, Quebec states that "everyone has the right to
135
The report
receive adequate health care services without any kind of impediment."

goes on to describe the number of hospital institutions, beds, number of patients
treated, etc. 136 In contrast to the facts and figures cited in the report, the reality is that
one of the major complaints about health care services in Quebec today is precisely its
lack of accessibility, i.e. people must wait excessively long periods of time before
receiving care, be it for an operation or therapy, to see a specialist or just to consult a
137
The current situation in emergency rooms has
physician in the emergency room.

134

Supra note 15, s. 12( 1)(a):
12. (1) In order to satisfy the criteri on respecting accessibility, the health care insurance pl an of
a province
(a) must provide for insured health services on uni for m terms and conditions and on a basis that
does not impede or preclude, either directl y or indirectl y whether by charges made to insured
persons or otherwise, reasonable access to those services by insured persons;
135
Annual Report, supra note 114 at 75 .
136
Health Canada has determined that the Quebec Internet site of the Mini stère de la santé et des
services soc iaux contains insuffi cient info rmation regarding compli ance by the province with CHA
criteria. Ibid. at 69.
137
See A. Grant, "Fi ve-cent Solution Won' t Cut It, Health Groups Say" The [Montreal] Gazette (9 April
2001 ); K. Dougherty, "Surgery Wait 'Inhuman': Up to 6 Patients a Month Will Die fo r Lack of Heart
Operations: Doctor" The [Montreal} Gazette ( 19 April 2000) A3; A. Derfel, "Heart-Surgery Waiting
List Up By 28 PerCent" The [Montreal} Gazette (7 December 2000) A l ; J. Heinrich, "Wait Can Be
Fatal, MDs Say: Patients Needing Surgery Su ffe r Silently Court Told" The [Montreal} Gazette ( Il
September 1999) A 1; S. Gordon and J. Heinrich, "Boost Pri vate Health Care: Report, Provincially
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reached such dire proportions that sorne hospitals are steering the public toward private
138
clinics and CLSCs.

On the one hand, waiting times are an acceptable form of

rationing in a health system with finite resources;

139

on the other hand, when does the

wait become unacceptable? The question becomes at what point does the service
become no longer reasonably accessible?

It appears that the courts are being asked to answer this very question. In Stein v.
Quebec (Régie de L'Assurance-maladie),

140

the petitioner was seeking compensation

from the RAMQ for medical treatment received in New York. Mr. Stein underwent
surgery in J anuary 1996 to remove a cancerous tumour in his colon. The surgeon
noticed that the cancer had spread to his liver and Mr. Stein was advised to undergo a
second operation as soon as possible, but no later than four to eight weeks after the
first operation. The second operation was scheduled to take place on three different
dates between January and April 1996, only to be cancelled each time due to hospital
overcrowding and the qualification of the surgery as "elective". Mr. Stein, fearful of
Appointed Committee Calls for Affiliated Clinics to Make Up for CLSCs ' Failings" The [Montreal]
Gazette (23 September 1999) AS; A. Derfel, "Stay Away, Hospitals Plead" The [Montreal] Gazette (7
August 1999) Al; A. Derfel, "Hospital Crunch-Children Face Waits at ERs" The [Montreal] Gazette (2
February 1999); S. Semenak, "Write to Marois, Woman 's Obituary Urges" The [Montreal] Gazette (2
February 1999) A3; J. Heinrich, "Waiting-List Complaints Lead Parade: Regional Health Board's
Report Says Delays in Services and Insulting Treatment Most Common Problems" The [Montreal]
Gazette (29 January 1999) A3 .
138
"Niveau d' engorgement sans précédent à l' urgence de la Cité de la Santé de Laval" Canada
Newswire ( 14 March 2001 ): online: http://www.newswire.ca; "Conditions toujours difficiles à l'urgence
( 16 November 2000): on li ne:
de l'Hôpital du Sacre-Cœur de Montreal" Canada Newswire
http://www.newswire.ca; "Le CHUM demande à la population, au cours du week-end prochain, d'év iter
les urgences des hôpitaux Hôtel-Dieu, Notre-Dame et Saint-Luc" Canada Newswire ( 12 August 1999);
online: http://www.newswire.ca.
139
Supra note 55 at para. 73 : "Tous les pays rationnent d'ailleurs. Aux États-Unis, ce sera par
l'incapacité de payer, en Union Sovietique, par l'accueil hostile, au Canada il y a l'attente après un
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the impact of further delays on his condition, sought and obtained treatment from a
specialist in New York. He then claimed reimbursement from the RAMQ pursuant to
section 10 of the Health Insurance Act, which requires the RAMQ to reimburse a
beneficiary for insured medical services obtained outside Quebec if they are not
available in Canada.

14 1

The RAMQ refused the request, arguing that the service bad

been available in Canada and that Mr. Stein had opted to undergo an "experimental"
treatment in the United States. Mr. Stein appealed to the Tribunal administratif du

Québec [hereinafter TAQ], which upheld the decision of the Régie. Mr. Stein then
applied to the Superior Court for judicial review. The judge rejected the arguments of
the RAMQ and the TAQ on the grounds that Mr. Stein had attempted on severa!
occasions to receive the necessary operation in Quebec and that "it was irrational to
expect Stein to wait any longer than the 12 weeks he waited for surgery in Montreal
before requesting coverage for the first procedure in New York."

142

The judge, in a

scathing commentary, remarked that:
To maintain that it was reasonable to make Stein continue to wait for surgery in
Montreal when the danger to his well-being increased daily is irrational,
unreasonable and contrary to the purpose of the Health Insurance Act, which is
143
designed to make necessary medical treatment available to ali Quebecers.
Cohen J. went on to conclude that:
Stein needed surgery on his li ver in a timely fashion . Between January and April
1996, he could not get that surgery in Montreal. .. [T] o refuse coverage in these
premier contact rapide. Au Québec, pour la gestion des listes d'attente, on a fait confi ance aux
médecins."
140
[ 1999] Q.J. No. 2724 (S.C.), onli ne: QL (HTHT).
141
Supra note 24. See also s.23.2 of the Regulation respecting the application of the Health lnsurance
Act, supra note 125.
142
See J. Davenport, "Quebec Must Pay for N.Y. Liver Operations" The [Montreal] Gazette (7 August
1999).
143
Supra note 140 at para. 32.
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circumstances is patently unreasonable and the Court therefore intervenes to
144
annul the T.A.Q.'s decision.
145
This case could have far-reaching implications as a precedent.

It indicates the

Court's willingness to order the reimbursement of medical expenses incurred outside
the province where those services are not readily accessible and delays in treatment
endanger the patient's life.

The government has a responsibility to health care

consumers in that it has undertaken to pay for medically necessary services and it must
pay for services obtained elsewhere if it is unable to provide those same services
within an acceptable time frame, as provided for under the Health Insurance Act in
accordance with s.l2(1)(a) CHA:
The ruling sets a precedent because it obliges the Régie to cover costs when
services are not available in an acceptable time frame ....

"The government has to acknowledge that the delays caused as a consequence
146
of health-care budget cuts are not acceptable,"

To sum up, in order to comply with the CHA, Quebec is obliged to fund insured
medical and hospital services. The province is responsible for ensuring that patients
have reasonable access to this service once it has been listed as medically necessary. If
the delay in obtaining the service is so long that in reality it is unavailable, the
province must pay for the provision of that service elsewhere.

144

Ibid. at para. 43.

See the case of a Montreal pianist who injured his fingers in a bicycle accident and has had
reconstructive surgery postponed three times. The patient, had he known this, would have "gone to the
States and spent everything I have on an operation." C. Fidelman, "Career Threatened by Surgery
Delay" The [Montreal] Gazette (28 August 1999) A4.
146
Supra note 142 [emphasis added] .
145
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3.2

Enforcing the Canada Health Act in Quebec

The decision in Stein was based on provincial legislation, not the federal CHA.
However, the applicable provisions in the provincial statute adhered to the criteria set
out in the CHA. What are the legal ramifications in the event of non-compliance by
the province with the CHA?

First and foremost, the CHA is a unilateral federal statute that binds only the federal
government. It does not bestow any legal rights on individuals although individuals
may seek declaratory judgments against the federal government for transferring monies
to provinces that do not comply with its conditions.

147

It is primarily a funding

agreement under which the federal government undertakes to transfer money and
credits to the provinces provided certain conditions are respected. Therefore, Quebec
is not legally bound to respect the five criteria set out in section 7 of the Act:
Inter-governmental agreements, in general, and the C.H.A., in particular, do not
148
impose enforceable legal obligations on provinces.

In the event of non-compliance, the province risks losing ali or part of its share of the

CHST (not to mention the inevitable political fall-out). The provinces willingness to

comply depends on two factors: 1) reliance on federal funding and 2) the strength of
their commitment to the five principles that characterize the Canadian health care
system.

147
148

See Canada (Minister of Finance) v. Findlay [ 1986] 2 S.C.R. 607 .
Supra note 11 3 at 505 .
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The federal government has been cutting back on contributions, thereby reducing its
share of provincial health care budgets. In 1995, federal transfers accounted for 32%
of provincial health care expenditures, down from 41 % in 1977. In addition, the cash
portion has been reduced as tax points increased: from 25% to 16%. In actual dollar
figures, in 1997-98 the provinces received $5.7 billion less than the amount of cash
transferred in 1995-96. 149 As a result, Ottawa's ability to ensure provincial compliance
is compromised, as well as its efforts to formulate a national health policy:
The single greatest threat to universal medicare in thi s country today is from the
federal Liberal government that refuses to fund its fair share of health care
150
costs.

Notwithstanding the federal government's renewed commitment to the CHST,
evidenced by its pledge to invest a total of $23.4 billion over five years into health
care, $21.1 billion of which is allocated toward the CHST (Quebec is to receive a total
of close to $5 billion by 2005-2006), 151 the provinces remain dissatisfied:
We' ve had to co ver Ottawa' s health care funding shortfall since the federal
government began its cuts in the early 1990s. The federal health care shortfall is
now $2 billion per year and growing.
The minister noted that the federal government now contributes only 14 cents of
every dollar spent by provincial and territorial governments on health care and
other social programs - compared to the 18 cents it once provided . 152

The provinces are demanding that the cash funding level be restored to the 1994
level. 153 Premier Mike Harris of Ontario demanded an additional $6 billion per year

149

See National Forum, supra note 87 at "Where We Are Now ... And How We Got There."
M . Adam and J. Bryden, "Harri s, PM Trade Barbs Over Who is Killing Medicare" The [Montreal]
Gazette (27 November 2001) A9.
151
Government of Canada, "First Mini ster's Meeting" Press Release ( 10- 11 September 2000): online:
http://www .pco-bcp.gc.ca.
152
"Minister Repeats Cali for Federal Government to Restore Health Care Funding" Canada Newswire
(7 November 2001 ): online: http://www.newswire.ca.
150
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"to restore health funding to 1994 levels" and warned that the provinces rnight have to
eut services or, "he hinted darkly, turn to user fees and privatization". 154 These moves
would directly contravene the principles and conditions established by the CHA. The
2002 federal budget announced recently did not include any increases for health care
and the president of the BC Health Sciences Association lamented the fact that this
would result in decreased access to health care services for British Columbians:
We already know that cost-cutting exercises by local hospitals, combined with
the delisting of important services like physiotherapy will have a negative effect
155
on the health of British Columbians.

Nonetheless, it does not appear that reduced funding has induced the provinces to
reject in their entirety the CHA principles nor the federal funding.

The Attorney

General's arguments in Chaoulli demonstrate that Quebec remains comrnitted to the
CHA criteria and considers them fundamental to the organization of public health care

services in Quebec:
Une partie importante du financement des soins de santé au Québec provient du
gouvemment fédéral et découle des contributions pécuniaires versées aux
provinces en vertu de la Loi canadienne sur la santé, L.R.C. ch. C-6;
Le versement à une province de sa pleine contribution pécuniaire est assujetti
à l'obligation pour le régime d'assurance-santé de cette province de satisfaire

aux critères énoncés dans cette loi, ...
Les droits invoqués dans la requête en jugement déclaratoire vont nettement à
156
l'encontre des droits fondamentaux inscrits à la loi canadienne sur la santé; ..

153

"Canada' s health ministers emerged from a day-long meeting yesterday to issue a simple demand to
Ottawa: restore health transfers to 1994 levels right now, or we will undertake to make life miserable for
the federal Liberais in the event of a fall election." S. Gordon, "Health Ministers Keep Demands
Simple: $4 Billion, Then We ' ll Talk" The [Montreal} Gazette (1 June 2000) Al O.
154
Supra note 150.
155
"Health Care Dealt Double Blow on Federal Budget Day as BC Health Committee Calls for User
Fees and Higher Premiums" Canada Newswire (10 December 2001), online http://www.newswire.ca.
156
Chaoulli v. Quebec (P.C.) [1998] A.Q. No . 981 at para. 24, online: QL (HTHT) [emphasis added].
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So despite the fact that the CHA is not enforceable against Quebec in the courts, it
continues to carry considerable weight in terms of its philosophy as well as the transfer
payments, both with the government and the population at large (despite sorne
detractors). The funds received under the CHST are considered indispensable, and the
province does not appear to be prepared to forego any part of these transfers. It thereby
appears likely that Quebec, despite any assertions to the contrary, is fearful of losing
any part of the federal funding for health and social service programs and will not stray
too far from the CHA criteria.
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Part 4.
The Right to Compensation (or the Faulty Delivery
o(Health Care
Can the government be sued for damages that result from the faulty delivery of health
care services, for example, where a patient dies while on the waiting list for surgery or
suffers injury due to substandard care received in an overcrowded hospital from
overworked staff?

4.1

Current Medical Negligence Law

The law in Quebec holds that a persan who suffers injuries due to the wrongful
conduct of another is entitled to compensation for those damages. 157 The plaintiff
must prove three elements: fault, damages and causation. The plaintiff must show that
the defendant provided substandard care (fault); that the plaintiff suffered an injury
(damages); and that this injury was linked to the substandard care (causation). The
defendant in medical negligence cases is in the majority of circumstances held to an
obligation of means (medicine is not an exact science and the health care provider
cannat guarantee a result, but is obliged to use the means available in an attempt to
obtain such result) 158 and the standard of conduct depends on what a similarly qualified
professional would have done under the same circumstances. 159 A patient who has

157

Art. 1457 C.C.Q.
Certain acts impose an obligation of result, i.e. the defendant is at fault if the desired result is not
obtained. Examples include patient-physician confidentiality, receiving the proper test results, making
sure ali the surgical compresses have been removed from the patient before closing up during surgery,
etc. See P. Lesage-Jarjoura and S. Philips-Nootens, Eléments de responsabilité civile médicale, 2"d ed.,
(Cowansville: Yvon Blais Inc., 2001) at 39-40, paras. 51-54.
159
See F. Tôth , "Contrat hospitalier moderne et ressources limitées: conséquences sur la responsabilité
civile" (1990) 20 R.D.U .S .. 313 at 346: " ... le geste du médecin ou de l'hôpital doit être apprécié d ' un
point de vue objectif et abstrait c' est-à-dire en se demandant ce qu'aurait fait un médecin ou une
infirmière de science, compétence ou d ' habileté ordinaire et raisonnable, placé dans des circonstances
semblables à celles où se trouvait celui ou celle dont on veut juger la conduite."
158
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received sub-standard care from a doctor, a nurse, a technician, another health care
professional or a health care establishment can turn to the courts for relief.

The current situation in Quebec is fertile breeding ground for medical negligence suits.
The severe budget cuts imposed during the 1990s translated into fewer resources
allocated by the Government to the Ministry of Health down the line to regional health
boards, health care establishments and professionals: "Clearly, if a hospital or health
authority no longer has the resources to provide the same level of care then more
negligently caused iatrogenic injuries may occur." 160 Diminished funding means fewer
staff putting in longer hours in order to satisfy increased workloads. Overburdened,
extenuated workers have more accidents. 161

Equipment might not be getting the

necessary maintenance and money is unavailable to purchase newer, perhaps more
efficient machinery. Operating room hours have been reduced to save money, so it
takes longer to get the operation in question. Hospitals have set limits on the number
of treatments performed annually and once this limit has been reached, a patient must
wait until the current fiscal period has elapsed and a new year has begun in order to
receive the treatment in question. The treatment is simply temporarily unavailable.

Physicians dealing with cost constraints are under pressure from

hospital

administrators to keep costs down and are sometimes faced with the dilemma of not

160

See T . Caulfield , "Suing Hospitals , Health Authorities and the Government for Health-Care
Allocation Dec isions" 3:1 Health L. Rev. 7 at 7.
161
For example, in Houde v. Côté [ 1987] R.J.Q. 723 (C.A.), the hospital was found part! y liable for
having imposed too heavy a workload on the anesthesiologist the morning of the plaintiff' s operation.
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offering a test or a procedure because it is tao costly. 162 Patients may witness their
health deteriorate while they are forced to wait for essential health care, and
physicians, faced with a double-edged sword, may have to repeat tests performed
months earlier in arder to update individual health records. Frustrated, concerned and
increasingly overwrought, sorne health care consumers, believing that they could and
should have received proper care, will seek relief through legal channels:
[R]ationing health care resources, whether through staff reductions, inadequate
diagnostic equipment or a shortage of facilities, can have dire results.
Increasingly, patients and their farnilies will become plaintiffs, requesting that
our courts determine who, if anyone, should be responsible for the consequences
. . 163
o f hea1th care rat10nmg.

Medical negligence daims are usually directed at the micro level, i.e. the actual health
care service provider, generally the physician and/or the hospital, as opposed to the
macro (government) or mesa (regional health boards) levels.

Physicians have

developed a novel defence in response to daims that they violated the applicable
standard of care: the defence of cast containment.

This defence holds that the

physician made a conscious decision not to use available resources due to cast
containment pressures imposed by hospital and health board adrninistrators.

This

differs from the locality rule defence, which may justify a lower standard of care due to
an actuallack of resources. 164 In a 1994 British Columbia case, the plaintiffs husband

162

See T. Caulfield, "Health Care Reform : Can Tort Law Meet the Challenge?" ( 1994) 32:4 Alberta L.
Rev. 685 at 689 : " ... a recent study demonstrates that Canadian physicians may already be adjusting their
practices as a result of cost containment pressure. The physicians interviewed for the study indicated
thal shortages in staff, equipment, drugs and diagnostic tests were ali areas of concern."
163
P.W. Kryworuk, B.T. Butler, A.L. Otten, "Liability in the Allocation of Scarce Health Care
Resources" (1996) 16 Health 65 at 66.
164
This rule holds that the levet of knowledge and equipment is dependent on the locality, with urban
based health care centers having access to more qualified professionals, techniques and equipment than
rural centers. The conduct of defendants, therefore, should be measured against similarly equipped and
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died from an aneuryism that could have been treated at an earlier date had a CT scan
been performed earlier.

The trial judge rejected the physicians ' cost containment

arguments, commenting that:
1 must observe that throughout thi s case there were a number of times when
doctors testified that they feel constrained by the British Columbia Medical
Insurance Plan and by the Briti sh Columbia Medical Association standards to
restrict their requests for CT scans as diagnostic tool s. No doubt such
sophi sticated equipment is lirnited and costly to use. No doubt there are
budgetary restraints on them. But thi s is a case where, in my opinion, those
constraints worked against the patient's interest by inhibiting the doctors in their
judgment of what should be done for him. That is to be deplored . 1 understand

that there are budgetary problems confronting the health care system. 1 raise
it in passing only to point out that there were a number of references to the
effect of financial restraint on the treatment of this patient. 1 respectfully say
it is something to be carefully considered by those who are responsible for the
provision of medical care and those who are responsible for financing it. 1 also
say that if it cornes to a choice between a physician 's responsibility to his or
her individual patient and his or her responsibility to the medicare system
overall, the former must take precedence in a case such as this. The se verity of
the harm that may occur to the patient who is permitted to go undiagnosed is
far greater than the financial harm that will occur to the medicare system if
one more CT scan procedure only shows the patient is not suffering from a
serious medical condition. 165

Although the deceased was partially at fault for delaying the emergency surgery, this
case nonetheless indicates that the Court was not willing to lower the standard of care
in order to accommodate budget cuts. If physicians are unable to successfully plead
cost containment, can the government in turn be held liable for damages where the
faulty conduct is linked to decreased funding and lirnited resources? The government
may be held responsible either directly, for failing to adequately fund the health care
system, or indirectly, for the faulty delivery of health care services due to cost
constraints by its agents, i.e. the regional health boards and health care establishments.
knowledgeable professionals with access to the similar resources. See E. Picard and G. Robertson,
Legal Liability of Doctors and Hospitals in Canada, 3'd ed. (Toronto: Carswell , 1996) at 207 .
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In Wickline v. State of California,

166

the Court has gone so far as to state that third

party insurers are not immune from liability where their funding decisions unduly
influenced the care received by the insured. The plaintiff in that case was suffering
from arteriosclerosis and required surgery. Hospital insurance was provided under the
state insurance plan and ail treatment and hospitalization had to be pre-approved. The
initial ten-day hospital stay was extended by four days, four fewer than recomrnended
by the treating physician. The plaintiff was then discharged. The physician did not
request a review of the decision although he felt that continued hospitalization was
necessary.

The plaintiff was re-adrnitted to the hospital nine days later with an

infection and ultimately her leg had to be amputated. According to the testimony, the
infection could have been treated and the plaintiff's leg saved had she been in hospital
when the infection developed. On the facts of this case the appellant was not found
liable because it was not felt that the insurer, Medi-Cal, had overridden the physician's
medical judgment; however, the judge noted that third party payors can "be held
legally accountable when medically inappropriate decisions result from defects in the
design or implementation of cost containment mechanisms." 167

This line of reasoning could be potentially important in Quebec, where the government
acts as third party payor for the great majority of health care services dispensed in the
province. Decisions taken at the macro level affect the amount and quality of care

165

Law Estate v. Simice [1994] B.C.J. No. 979 (BCSC) at para. 28 online: QL (HTHT) [emphasis
added].
166
228 Cal. Rptr 661 (Cal.App. 2 Dist. 1986).
167
Ibid. at 670.
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received by health care consumers. Ultimately, it is the macro level that decides how
much to invest in this sector:
These macro decisions about resource allocation will affect each subsequent
leve[ of decision-makers down to, and including, the consumer or patient. " ... "
Meso or middle levels of institutional decision-making will be constrained in
allocating funds among various types of patients and medical specialties. These
meso-level decisions could include reductions in staff, increased numbers of
patients on waiting lists and bed or facility closures . In turn, physicians' micro
allocation decisions about whether individual patients should be given access to
particular services or treatments will then also be limited. The government's

ability to determine how public funds will be distributed on a macro leve[
represents a powerful vehicle for medical cost containment. 168

This seems to lay the basis for a potential finding of liability up the chain of causation
from the actual caregiver to the third party payor where the latter's actions unduly
influence and affect the quality of medical care provided. First, however, the plaintiff
would have to overcome severa! obstacles capable of defeating a finding of state
responsibility for medical negligence. This section examines those obstacles and what
alternatives, if any, exist in the event a traditional negligence analysis proves
inapplicable.

First, the plaintiff must prove sufficient nexus between the state and the mesa or micro
levels if the plaintiff is arguing that the government is vicariously responsible for the
substandard treatment received. The plaintiff must, therefore, show that the hospital or
health care provider was a Crown agent or was acting on behalf of the state when the
faulty health care service was delivered. Second, a plaintiff must convince the court
that the complaint is actionable against the state, i.e. that the state or its agents are not
protected by Crown imrnunity.

And third, the plaintiff must prove causation (in
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addition to the other elements of negligence), i.e. that the damages incurred were a
direct or foreseeable result of dirninished resources in an underfunded system.

4.1.1 Fault: Establishing a Link between Government and the Health
Care Provider
A defendant is legally accountable to a plaintiff who suffers damages due to the
delivery of substandard health care. This is established under article 1457 C.C.Q,
which provides: "Every persan has a duty to abide by the rules of conduct which lie
upon him, according to the circumstances, usage or law, so as not to cause injury to
another." Vicarious liability of employers or other persans responsible for acts of third
parties is imposed under article 1463 C.C.Q., which provides that the principal is
responsible for the faults of his agents. 169 The government neither provides services
directly to the plaintiff nor organizes the delivery of health care services (which falls to
the regional health boards and the individual health care establishments). 170 A legal
connection, therefore, must be established between the government and the various
players that do, in fact, deliver services. In other words, it must be proven that the
health boards and the health care establishments act as agents on behalf of government.
This is no easy task, as Professor Tôth observed:
... il n 'est pas certain que les centres hospitaliers soient les mandataires
de la Couronne et ensuite, il est loin d'être évident que le seul sous171
financement est la cause du dommage .. .

168

Supra note 163 at 72 [emphasis added] .
Article 1463 reads: "The principal is liable to reparation for injury caused by the fault of his agents
and servants in the performance of the their duties ; nevertheless, he retains his recourses against them. "
170
The Ministry of Health's responsibilities are listed in section 431 of the Act respecting Health
Services and Social Services, supra note 19. The responsibilities are mainly related to determining and
implementing health policy and priorities.
171
Supra note 159 at 355 [emphasis added] .
169
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The Supreme Court of Canada addressed this issue in Stoffman v. Vancouver General

Hospital.

172

The Court was asked to determine whether the hospital's mandatory

retirement policy was discriminatory and therefore violated section 15 of the Charter.
The hospital argued that it was not a branch of government and was not subject to the

Charter.

The Court examined the relationship between the hospital and the

government and concluded that the hospital functions were independent of the state
and therefore exempt from Charter scrutiny:
1 would add that there can be no question of the Vancouver General's being held
subject to the Charter on the ground that it performs a governmental function ,
for it follows from what 1 have said above that the provision of a public service,
even if it is one as important as health care, is not the kind of function which
173
qualifies as a governmental function under s. 32.

Wilson J., in a dis sen ting minority opinion, would have subjected the hospital to the

Charter:
1 believe that the fact that the Hospital is established and operates pursuant to
statutory authority, is heavily regulated by government and discharges a
traditional government function in the public interest brings it within the concept
174
of "government" for purposes of s. 32.

The Supreme Court unanimously endorsed this minority opinion seven years later in

Eldridge. 175 As previously discussed, in that case the Court held that the refusai by the
B.C. Medical Services Commission to fund interpretation services for the deaf and the
failure of hospitals to provide such services contravened section 15 of the Charter
because it discriminated against hearing impaired individuals. The respondents argued
that the Charter applied to neither the Medical Services Commission nor the hospital

172

[ 1990]

3 S.C.R. 483 .
Ibid. perLa Forest J. at 516.
174
Ibid. per Wilson J. at 544.
175
Supra note 77 .
173
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and referred to the decision in Stoffman, among others. La Forest J., writing on behalf
of the Court, distinguished his earlier decision on the grounds that Stoffman dealt with
"a matter of internai hospital management" 176 whereas in this case, the hospitals and
the Medical Services Commission were providing services and:
Unlike Stoffman, then, in the present case there is a 'direct and...precisely-

defined connection' between a specifie government policy and the hospital's
impugned conduct. [ ... ]. The provision of these services is not simply a matter
of internai hospital management; it is an expression of government policy. Thus,
while hospitals may be autonomous in their day-to-day operations, they act as

agents for the government in providing the specifie medical services set out in
the Act. 177

While the Court's apparent about-face has been criticized, 178 it does not appear that
this interpretation has been overruled or challenged by any subsequent decision to date.
This ruling established the crucial link between government and lower level health
care establishments for the purposes of applying the Charter. The hospitals (and by
way of inclusion, the regional health boards) act as agents for the government because
they are "the vehicles the legislature has chosen to deliver this program." 179 Ifthey are
acting on behalf of the state and are bound to respect the Charter, it is entirely valid to
argue that they are agents implementing government policy for the purposes of
negligence law.

This position is further confirmed by the roles attributed to the

various players under the AHSSS.

Section 431(1) AHSSS clearly states that the

Ministry of Health is responsible for overseeing the implementation of departmental
176

Ibid. at 663.
Ibid. at 665 [emphasis added] .
178
See D. Beatty, supra note 80 at 616, where he comments: "Although the distinction the Court drew
between the two cases has a superficial appeal , on closer inspection, like so many of the bright lines and
categorical constructions that deface the Court's jurisprudence, it turns out to be empty and false . The
distinction has no basis in logic or law. It is entirely of the Court's own making and leads to very
arbitrary results. "
179
Supra note 77 at 665.
177
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health policy and programs by the regional health boards. In turn, section 340 AHSSS
provides that the boards are responsible for implementing and evaluating health and
social service programs developed by the Ministry of Health. Section 347 provides
that the boards, in conjunction with the health care establishments in their jurisdiction,
must develop and implement plans (subject to ministerial approval) respecting the
delivery of services, or PROS (referred to in the AHSSS as service organization plans
but referred to in the accompanying notes as plans regionaux d'organisation des

services or regional service organization plans), according to the objectives determined
by the Ministry of Health. A direct link can therefore be identified between the macro,

meso and micro levels. The principles of vicarious liability, therefore, should apply in
the context of a medical negligence action.

We now turn to the second obstacle,

Crown or State immunity.

4.1.2 Overcoming the Policy/Operational Hurdle in Quebec
Traditionally the state enjoyed immunity from civil responsibility. This immunity has
slowly eroded over time and as Patrick Molinari remarked:
II ne fait plus de doute aujourd ' hui que l'État fédéral , tout comme les états
provinciaux et de manière plus générale, tous les organismes publics, peuvent
180
être tenus responsible des dommages qu'ils causent par leur faute.

The Supreme Court introduced the policy/operational distinction into Canadian law in
the 1989 British Columbia case of Just v. British Columbia.

181

In this case, a falling

boulder rolled down a slope and onto the highway, crashed into the plaintiff' s truck,
killed his daughter and severely injured the plaintiff. The plaintiff argued that the
180

P. Molinari, "Notes sur la responsibilité délictuelle de l'État fédéral dans la distribution des produits
sanguins au Canada" ( 1994/95) 3:3 Health L. Rev. 15-24 at para. 13, online : QL (HTHT).
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government's highway inspection and maintenance system was flawed. Both the trial
and appeal courts held that the system and its implementation were policy decisions,
therefore immune from liability. The Supreme Court ruled otherwise, holding that:
[t]he Crown is not a person and must be free to govern and make true policy
decisions without becoming subject to tort liability as a result of those decisions.
On the other hand, complete Crown immunity should not be restored by having
. . d esLgnate
.
d as one o.-r "po ['Ley " . 182
every government d ecLswn
1

The policy/operation theory holds that true policy decisions are immune from liability
so that "governments are not restricted in making decisions based upon social, political
or economie factors." 183

More significantly, Cory J. remarked that "decisions

concerning budgetary allotments for departments or government agencies will be
classified as policy decisions." 184

Operational decisions flowing from the

implementation of a policy decision, on the other hand, are not immune and "will
usually be made on the basis of administrative direction, expert or professional
opinion, technical standards or general standards of reasonableness." 185

In other

words, once the decision has been taken to implement a given policy, the policy must
be properly implemented. Once it has been decided that the decision at issue was
operational, not policy, the applicable negligence law principles will be used to
determine whether or not liability should be found:
Thus once the policy decision to inspect has been made, the Court may review
the scheme of inspection to ensure that it is reasonable and has been reasonably
carried out in light of ali the circumstances, including the availability of funds, to

181

[ 1989] 2 S.C.R. 1228.
1bid. at 1239 per Cory J. [emphasis added].
183
Ibid. at 1240.
184
Ibid. at 1245 [emphasis added].
185
Brown v. British Columbia (Minister of Transportation and Highways) [ 1994] 1 S.C.R. 420 at 441.
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determine whether the government agency has met the requisite standard of
care. 186
This theory appears to defeat any attempts to sue the government based on inadequate
funding of the health care system.

The case law supports the argument that decisions regarding the allocation of funds are
true policy decisions.

The appellant in Brown v. British Columbia (Minister of

Transportation and Highways)

187

was injured after he had an accident on an icy

highway. He alleged that the Minister of Transportation was negligent in that the
summer road maintenance schedule was in effect at the time of the accident. The
differences between the summer and winter schedules were in the number of
employees working and the number of days per week they worked. The schedules
changed at specifie dates during the year and this decision " ... had an impact on both
the budget and finances of the Department and the work schedule of its employees.
The decision required a careful consideration of matters of finance and personnel." 188
Cory J., on behalf of the Court, concluded that this was a policy decision "involving
classic poliey considerations of financial resources, personnel and, as well,
significant negotiations with government unions.

It was tru/y a governmental

decision involving social, political and economie factors." 189 A si mil ar conclusion

186

Supra note 181 at 1243. Sopinka J. , in a dissenting opinion, rejected the liability of the respondent
on the grounds that both the decision to inspect and the manner of inspection were policy decisions
immune from liability.
187
Supra note 185.
188
Ibid. at 428.
189
Ibid. at 441-442 [emphasis added].
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was reached in Swinamer v. Nova Scotia (Attorney General), 190 where the plaintiff
sued the province after a diseased tree, situated on private property but close to the
road, fell over and cru shed his truck. The Department of Transportation had carried an
inspection of trees and identified sorne 200 dead trees that needed to be removed,
including the tree that caused the accident. Funding was requested and only enough
resources were approved that year to eut down one-third of the trees identified. The
remaining trees were removed in subsequent years. Cory J., once again writing on
behalf of the Court, ruled that surveying the trees was a prelirninary step that would
eventually lead to a policy decision whether or not to remove them.

The actual

removal involved allocating funds to the detriment of other projects that would be
deprived of funding :
It is significant that Mr. Colburn ... testified that if he had decided to use the
money from his general budget to eut the identified trees, he would have had to
make cuts in other maintenance activities which could equally adversely affect
the security of users of the highway. He was, in fact, setting priorities for the

allocation of the available funds .. . 19 1

The Court, in both Brown and Swinamer, then went on to analyse whether the policy
itself had been negligently implemented. In both cases it was held that the policy had
not been carried out negligently.

Basically, the government and its agents are immune with respect to decisions
classified as "true policy". However, once adopted, the application of said policy is
subject to the law on negligence and, if negligently implemented, can impose liability

190
19 1

[1994] 1 S.C.R.445 .
Ibid. at 465 [emphasi s added] .
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on the state. This distinction also applies to Quebec and was addressed in Laurentide

Motels Ltd. v. Beauport (City/ 92 that same year. In that case, the appellant motel
burned down.

The respondent City of Beauport was found liable for negligently

implementing its firefighting and water services. L' Heureux-Dube J. concluded that,
based on the municipal by-laws creating the firefighting system, the municipality
"implicitly acknowledges that it could be sued for damages arising out of its
firefighting activities." 193 She goes on to state:
From this analysis, I concluded that not only did the city of Beauport intend to
operate the water and firefighting service which it created, it express/y assumed
an obligation to maintain them, in the spirit and letter of the by-laws which it
. t h.IS respect an d 10
. f act. 194
ad opted 10

And further on:
In this respect I agree with Professor L ' Heureux when he writes:
[w]hen a municipality has the discretionary power to establish and maintain a
serv ice, it seems to us to go without saying that if it decides to establish such a
service, it must take the necessary steps to maintain the service and the
necessary facilities and that it will be liable if it does not do so . Maintenance of
a service and the necessary facilities follows necessarily and logically from its
creation. Moreover, maintenance of a service and the facilities is related much
195
more to the implementation than to the establishment of a policy.

This principle is confirmed by article 1376 C.C.Q., which provides that the rules on
obligations "apply to the State and its bodies, and to ali other legal persons established
in the public interest, subject to any other rules of law which may be applicable to
them." Therefore, it appears that the decision to establish and oversee the health care
system in Quebec and the amount of funds allocated for this purpose is immune from
rev1ew.
192
193
194

However, having taken the decision to enact the AHSSS and assume

[ 1989] 1 S.C.R. 705 .
Ibid. at 768.
Ibid. [emphasis added] .
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responsibility for the provision and delivery of health care services in the province, the
government is legally obliged to ensure that the system has adequate human, financial
and material resources in order to function properly. If not, the state could find itself
liable for failing to live up to its obligation to maintain services and facilities, taking
into account s.13 AHSSS as discussed earlier.

While this distinction is somewhat confusing, the Court appears committed to the
principle that, on the one band, true policy decisions remain immune from actions in
negligence and, on the other band, the implementation of these policies is, nonetheless,
subject to a negligence analysis. Perhaps in theory it is clear whether a decision is
policy or operational, but the reality is that the line is somewhat muddled and there
have been caUs to review the applicability of the policy/operational dichotomy. 196 As
Sopinka J. so eloquently remarked in Brown, "[T]he Court may wish to reconsider at
sorne future time the continued usefulness of this test as an exclusive touchstone of
liability." 197

For present purposes, suffice it to say that budgetary decisions continue to be immune
from liability because they are policy decisions involving the allocation of resources.
One could not impose liability on the government because it decided to allocate only
20% of the provincial budget to health care. Any attempts to impose liability would
have to be based on the negligent implementation of said health care policy once
195

Ibid. at 770 [emphasis added].
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adopted.

The government, having decided to orgamze and administer health care

services, is responsible for maintaining these services and ensuring that they are in
good working order. This includes allocating the necessary resources to deliver the
service adequately.

Liability could be imposed indirectly by imposing vicarious

liability in government for the fault of its agents, i.e. the health boards or the
establishments, or by suing the government directly for failing to provide adequate
services. Under a traditional negligence analysis, the plaintiff would be faced with the
problem of establishing causation, Le. that the inadequate funding caused or
contributed to the injury suffered.

4.1.3 Establishing Causation
The next, and possibly most darnning, hurdle is establishing causation, or proving on
the balance of probabilities that the damage suffered by the plaintiff was a direct or
immediate consequence of decreased governrnent funding. Prof. Lussier describes the
problem thus:
En l'absence de lien direct, le Ministre ne serait pas tenu responsable de la
situation de l'établissement et de ses conséquences sur le bénéficiaire. N'étant
pas assujetti à une obligation absolue, le Ministre conserve une marge de
manoeuvre nécessaire dans l'exécution de ses fonctions reliées au maintien du
'
d es eta
' bl'Issements. 198
reseau

The connection between the alleged underfunding and the ensuing injury will, in the
rnajority of cases, be too tenuous to impose liability on the governrnent. In order to

196

See the reference by Sopinka J. to academie wntmgs cntiCizmg the theory, particularly its
characterization as "problematic and often unpredictable" by P.M. Pere!!. See Brown, supra note 185 at
425.
197
Supra note 185 at 425 .
198
L. Lussier, "Le processus d ' attribution de ressources par les établissements aux bénéficiaires : impact
sur le droit aux services et sur la responsabilité 'publique"'( 1990) 20 R.D .U.S. 285 at 306, online: QL
(HTHT).
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prove causation, the plaintiff would have to show that the injury suffered was a direct
or immediate consequence of the level of funding provided by the Ministry of Health
down the line to the regional health board, the actual health care establishment and the
health care professional. While this connection does not appear implausible, in fact it
may be much more difficult to prove in law. Many other factors may have intervened;
decisions taken at the multiple administrative levels, the competence and skill of the
treating health professionals, the state of equipment and of the facility, etc. It would
not be difficult for the government to show that the chain of causation was broken well
before liability found its way up to the macro level. As Prof. Lussier stated, why
should the government bear a heavier burden than the health care establishment that
actually provided the care and was closer in proximity to the plaintiff? Referring back
to Prof. Tôth's observation, "il est loin d'être évident que le seul sous-financement est
la cause du dommage.

Même si le centre hospitalier avait bénéficié de plus de

ressources financières , rien n' indique que le dommage aurait été évité." 199 It would be
difficult to prove that the injury (1) was due solely to underfunding and (2) that it
would not have occurred had more resources been available. This final obstacle may
not be possible to overcome. Imposing liability on the government where the plaintiff
alleges inadequate funding of the health care system will not, therefore, likely succeed
using a traditional negligence analysis.

The issue then becomes how to redress

damages suffered by a patient where the fault can be traced to reduced funding?

4.2

199

Alternatives to the Current Legal Position

Supra note 159 at 355 [emphasis added] .
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Many authors have devoted much thought to solving the problem of how to redress
wrongs resulting from government action. It is neither the aim nor the intention of this
analysis to delve into these theories at any length; they do, however, deserve a cursory
discussion.

4.2.1 No-fault Compensation
Distributive justice requires the risk of damage to be borne by the community as a
whole. Compensation is based on the occurrence of an injury irrespective of the ability
to pinpoint any particular wrongdoer. Professor Tôth maintains that the delivery of
health care services should be considered a public service for which the state should be
ultimately responsible because it controls the budget. A no-fault system similar to the
automobile insurance or worker's compensation schemes should replace a traditional
negligence analysis that raises problematic issues of causation and proving fault. 200

4.2.2 Private Law Analysis
Professor Hogg represents those who feel that there is no place for special treatment of
government when liability for negligence arises.

The state should not be treated

differently from private defendants and there is no room for regimes that apply special
rules to government defendants . Hogg invokes Dicey' s theory of equality and argues
that government should be subject to the same law as everyone else because "sorne
notion of equality with the citizen is embedded in our notion of a fair regime of public
. b'l
'
1Ia
1 Ity. ,20 1

From a practical perspective, proceedings can become unnecessarily

complicated because different rules will apply if private defendants are also involved.
200

Ibid.
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Hogg also notes that innocent victims of both public and private activity will not be
compensated if they are unable to prove fault. This is an unattractive feature of a faultbased negligence system that "could and should be corrected by a system of no-fault
universal insurance against accidenta! injuries,"

202

although this is unlikely to occur.

4.2.3 Faute de Service
The theory of faute de service, or failure of the system, is based on the prernise that a
system organized and adrninistered by government failed in its objectives. Liability
and compensation do not focus on the particular fault of any one specifie person or
institution, but rather on the general "failure of government to fulfil its mission". This
extension of the fault theory is used "to get round problems of proving individual fault
in complex organizations".

203

For example, where a patient died because a hospital

failed to have an anaesthesiologist on hand, the hospital was found liable under French
law for having "privé la parturiente des garanties médicales qu'elle était en droit
d'attendre du service public hospitalier" and this was a "défaut dans 1' organisation et le
fonctionnement du service".

204

As John Bell notes, this theory compensates the victim

"for the failure to live up to expected standards," and does not take into account
individual conduct.

205

However, to what extent this theory can be used to hold the

Quebec government, as opposed to the specifie hospital or regional health board,
directly accountable for underfunding remains questionable.

20 1

P. Hogg, "Compensation for Damage Caused by Government" ( 1995-96) 6 N.J.C.L. 7 at 18.
Ibid. at 20.
203
J. Bell , "Governmental Liability in Tort" ( 1995-96) 6 N.J .C.L. 85 at 94.
204
CE, 8 October 1986, Lang let et Centre hospitalier général de Château- Thierry, AJDA 1986.723 at
724.
205
Supra note 203 at 95 .

202

73

The Buck Stops Where? The Rote and Responsibilities of the Quebec Government
(or the Delivery o(Health Care Services

Resolving the issue of government liability for negligent acts remams elusive and
controversial. Professor Carol Harlow aptly described the problem thus:
State liability involves a range of problems, many of which are constitutional in
character. It affects the balance of political and judicial power. It impinges on
the key governmental function of resource allocation, involving a major
redistribution of state resources. There are many views on ali these matters and
whether one welcomes the creation of new entitlements or sees the dependency
syndrome in modern society is largely a matter of political viewpoint. This is
why no theory of state liability will ever provide a final resolution? 06

206

C. Harlow, "State Liability: Problem Without Solution" ( 1995-96) 6 N.J .C.L. 67 at 84.
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Part 5.

Conclusion

In the spring of 2001, the federal government established a royal commission to
inquire into the future of Canada's public health care system. The mandate of the
Romanow Commission, as it is commonly called, is to:
recommend policies and measures respectful of the jurisdictions and powers in
Canada required to ensure over the long term the sustainability of a universally
accessible, publicly funded health system, that offers quality services to
Canadians and strikes an appropriate balance between investments in prevention
and health maintenance and those directed to care and treatment. 207

The Commission is faced with a daunting task. It must find the right balance between
maintaining those principles valued by the majority of Canadians and ensuring that the
health care system is capable of meeting the country's future needs. For close to half a
century now, Canadians have come to expect quality, accessible, publicly funded
health care services and they rely on government to guarantee such services. It can
even be said that this is one of the defining features of Canadian society. Yet to what
extent is the health care system as Canadians know it part of the legal fabric of Quebec
society?

We have seen that the right to health care services is not at the present time considered
an entrenched right protected by the Charter, although the government may not act in
such a way as to unnecessarily impede access to such services.

Services that the

government chooses to offer must not be provided in a discriminatory manner. Any
right to services recognized under provincial legislation is subject to the limits of
207
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available human, financial and material resources.

And as long as these services

remain accessible in the public domain, the government may justifiably prevent
Quebecers from having recourse to private market services. Quebec will, nonetheless,
be obliged to reimburse a patient for services rendered outside the province if the
services are not available within a reasonable time. The existing public health care
insurance scheme, however, is not legally binding on Quebec. The province is entitled
to de-list services that are no longer considered "medically necessary" and may even
de-list those that do fall within this classification if it is prepared to forfeit part or ail of
its federal transfer payments. While this is highly improbable, it is not impossible.
This is one of the recommendations in the Mazankowski report, released recently in
Alberta. 208 The health care advisory council set up by the province to inquire into the
financial sustainability of the health care system suggested setting up a panel of experts
to review which services should be delisted. As discussed above, delisting medically
necessary services constitutes a violation of the comprehensive criterion under the
CHA. Quebec may weil join the ranks of other provinces threatening to contravene
CHA principles in order to raise precious supplemental health care dollars. And any

efforts by victims of medical negligence to receive compensation from government are
most certainly doomed to failure due to causation issues. So where does all this leave
the average Quebecer? On very poor legal footing, unfortunately.

208

M. Kennedy, "Alberta Medicare Report Avoids Clash with Feds" The [Montreal] Gazette (9 January
2002) Al2.
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The problems faced by the Quebec health care system today are not uncommon across
the country. An aging population that is living longer, a shrinking tax base and the
increasing costs of medical technology and treatment are factors that are demanding
and receiving immediate attention from politicians and health care administrators alike.
Health care is a major preoccupation for many Quebecers, who are not satisfied with
the political mudslinging and blamelaying that often accompanies discussion on
complex social issues requiring subtle and innovative solutions. Legally, the options
are not very promising and it is becoming increasingly clear that the ballot boxes, not
the courts, are the appropriate fora for keeping the government in check and reforming
the system. Canadians, according to Romanow , will have to choose between three or
four "competing values in their search to identify those "core values which should
de fine medicare for the 21 st century." 209

209

Ibid .
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