
Résumé/ Abstract 

L'Inconduite sexueue parmi les professionnels de la santé est finalement 
devenue une preoccupation pour le législateur québecois. Cette preoccupation a 
mené au Projet de loi 140 qui a été sanctionné le 17 juin 1994 et est entrée en 
vigeur le 15 octobre 1994. Avec l'avènement de la nouvelle législation on 
apperçoit une augmentation dans la severi té des sanctions imposables suite à une 
condamnation pour inconduite sexuelle. Malheureusement, la nouvelle 
législation produit presqu'autant de problèmes qu'elle n'a resolu. 

Ce travail propose d'expliquer la necessité de règlementer l'inconduite 
sexuelle en examinant d'abord la relation médecin-patient, suivi d'une analyse 
de la législation québecoise actuelle. Par la suite, on fait le tour de la procédure 
et de la preuve en droit disciplinaire pour arriver finalement à une analyse et 
critique des sanctions imposables en matière d'inconduite sexuelle. 

Sexual Misconduct amongst health-care professionnals has at last become 
a preoccupation for the legislator of Québec. Su ch preoccupation has taken the 
form of Bill 140 which was sanctioned on June 17, 1994 and took effect on 
October 15, 1994. With the ad vent of the new legislation the re is an evident 
increase in the severity of sanctions inherent to convictions for sexual 
misconduct. U nfortunately, however, the new legislation rais es many questions 
of interpretation which as yet remain unresolved. 

This paper proposes to explain the need for the regulation of sexual 
misconduct by first examining the doctor-patient relationship followed by an 
analysis of the current legislation in Québec. This is succeeded by a review of 
the procedure and evidence applicable in disciplinary hearings, culminating in 
an analysis and critique of the sanctions pertinent to sexual misconduct. 
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INTRODUCTION 

Sexual misconduct is now recognized as one of the most flagrant 

offenses that a physician or other health care professional can commit. This 

forbidden intimacy stems from long established and recognized principles, as 

weil as from the very essence of the professional -client relationship. 

Although the notion of sexual misconduct bas until recently been 

undefined in the legislation of Québec, ethical proscriptions against sexual 

relations between health-care professionals and their patients have existed for 

centuries. The Hippocratic Oath, which dates from the fourth century B.C., 

states: 

''Into whatever bouses I enter, I will go into them for the benefit 
of the sick and will abstain from every voluntary act of 
mischief and corruption and further from the seduction of 
females or males, of freemen and slaves"! 

Although this famous Oath bas unequivocally banned sexual relations 

between doctor and patient for (2400) two thousand four hundred years, it 

was only in the last decade that explicit bans were formulated against such 

relations. The concern however far precedes the formulation of such bans. 

Beginning in the 1970' s, each of the major health professions in the 

U.S. revised their ethical codes in order to include an explicit prohibition of 

1 Hippocratic Oath; Edelstein, L. 'The Hippocratic Oath : text, translation and interpretation" Baltimore : 
John Hopkins University Press, 1943 . 
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sexual involvement with patients, stating clearly that such involvement is 

unethical. Despite such precautions, doctor - patient sexual intimacy has 

become (or in the very least, is becoming) the major source of corn plaints for 

many ethics committees. 

The statistics revealed by recent studies are alarming, especially 

amongst therapists : in sorne national surveys 1 out of every 10 male therapists 

report engaging in sexual intimacies with their patients. In another study2 the 

figure fluctuates between six and thirteen per-cent. In ali likelihood, these 

figures grossly underestimate the magnitude of the problem. According to a 

national survey conducted in the U.S., 65% of responding psychiatrists 

claimed that they had treated patients who had been sexually involved with a 

previous psychotherapist. 3 In fact, between 1976 and 1986, nearly 45% of ali 

malpractice insurance claims paid on behalf of psychologists in the U.S. 

resulted from psychotherapist - patient sexual contact4. 

Since 1980 reports of sexual contact between psychotherapists and 

their patients have increased dramatically. Here in Québec, we have a report 

2Judith L. Hennan et al . Psychiatrist- Patient Sexual Contact: Results of a National Survey, II : 
Psyclùatrists' Attitudes, 144 Am. J. Psyclùatry 164 (1987). 

3Nanette Gartrell et al ., Reporting Practices of Psyclùatrists who k.new of Sexual Misconduct by 
Collegues, 57 Am. J. Orthopsvclùatry 287 (1987). 

4Gary R. Schoener et al, Psychotherapist' s Sexual Involvement with Clients : Intervention and Prevention 
538 (1989). 
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published by the Ordre Professionnelle des Psychologues du Québec, where 

their syndic reported that from 1983 to 1985 over 20% of the complaints filed 

against psychologists concerned therapist patient sexual contact. One must 

not lose sight of the fact that these statistics are founded on the voluntary 

verbal reports of psychotherapists. Consequently, the true percentages are 

undoubtedly significantly higher, given the reluctance of most professionals to 

admit to such taboo conduct. 

If one questions the reason underlying the "sudden" magnitude of this 

problem, it becomes apparent that this problem is in fact a very long standing 

one: simply put, many who previously were afraid to come forward and speak 

out are now doing so due to the increased likelihood that they will be believed 

and not ridiculed5. Another factor is Iikely to be the "snowball effect" as 

more people come forward and reveal their stories, those who were previously 

reluctant to come forward now fee! that there is safety in numbers. 

Given the recent awareness, or rather acceptance of this problem and 

given the realization that it is a problem which can be ignored no longer, 

certain steps have been taken over the course of the last decade (or two) in an 

attempt to find viable solutions. 

Srn fact, the Task Force of Ontario has reconunended a system designed specifically to facilitate the 
reporling of sexual abuse of patients. See the Final Report of ù1e Ontario Task Force of Sexual Abuse of 
Patients (1991), Chapter 6, Page 20. 
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This paper will endeavour to analyze the essence of the doctor - patient 

relationship, the current legislation with respect to disciplinary complaints for 

sexual misconduct in effect in Quebec on a comparative basis with rules in 

effect elsewhere, will attempt to comment on the effectiveness of the 

disciplinary process, will analyze and finally will draw conclusions as to the 

effectiveness of current rules by analyzing the jurisprudence and the rate of 

recurrence. Finally, suggestions will be made on how to improve the situation. 
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1 : THE DOCTOR - PATIENT RELATIONSHIP 

A. Elements Inherent to the Doctor - Patient Relationship 

In order to understand how sexual misconduct can endanger a 

professional - client relationship, it is imperative to understand the dynamics of 

the doctor - patient relationship. 

On the most basic level, the doctor - patient relationship is a consensual, 

contractual relationship, legally classified as a "contrat intuitu-personae". A 

patient will consult a particular doctor for a specifie reason, based on the 

confidence and trust which the patient bestows upon the professional in 

question. The existence and subsequent maintenance of such trust between 

health-care professional and patient are thus clearly essential to the existence 

of the relationship. 

The very nature of the doctor - patient relationship is such that the 

professional is called upon to intervene in the private life of the patient, 

thereby establishing a relationship of trust whereby the patient literally places 

himself "in the hands" of his 1 her doctor. This special degree of trust opens 

the door to potential abuse of the same, as even the most sophisticated patient 

will find him/herself in a position of vulnerability whereby he/she is called 

upon to have faith in that the professional will act in his/her best interest. 
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The element of trust inherent in health-care professional - patient 

relationships constitutes the foundation and consequently, the very essence of 

the relationship. The issue was clearly a preoccupation for the legislator, as 

evidenced by its inclusion in the Codes of Ethics of three particular categories 

of health-care professionals, calling upon them to establish with their patients 

such a relationship of mutual trust. 

This obligation can be found in section 2.03.096 of the Code of Ethics 

of Doctors, in section 3.01.047 of the Code of Ethics of Nurses, and is also 

stipulated in section 108 of the Code of Ethics of Psychologists. Section 10 of 

the Code of Ethics of Psychologists goes further than the two previous codes 

in imposing an additional obligation; that of maintaining the relationship of 

mutual trust. It is thus apparent that the mental health professionals are faced 

with more stringent obligations and are in fact distinguishable from other 

health-care professionals due to the "special" nature of their relationships 

with their patients. As a result, they will be analyzed separately. 

It is imperative to recognize that it is the physician not the patient who 

must comply with the Code of Ethics. Doctor and patient are thus unequal in 

their responsibilities : it is the doctor who is solely responsible for the 

Geode of Ethics of Doctors, R.R.Q. 1981, c. M-9, r.4. 

?code of Etlûcs of Nurses , R.R.Q. 1981, C. I-8, r.4. 

8Code of Ethics of Psychologists, R.R.Q. 1981 c. C-26, r. 148.1. 
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relationship and must guide it, set its limits and most importantly never use it 

for personal gain. Above ali else, the physician must act in good faith. 

This view has been confirmed by recent Common Law jurisprudence; in 

particular, by the Supreme Court, in Norberg v. Wynrib9 which gave rise to the 

elaboration of the notion of the ''fiduciary relationship". Although this is a 

common law case which is not a disciplinary proceeding, the case is 

instrumental in providing us with definitions which by analogy can be applied 

in disciplinary matters. According to the court, the doctor - patient relationship 

was seen as equivalent to a fiduciary relationship given the doctor's special 

position of trust, analogous to that of a trustee. In the court' s view, such a 

position implies a duty to act first and foremost in the interest and well-being · 

of another; namely the patient. Consequently, it is mandatory that the doctor 

demonstrate the highest degree of good faith, while refraining from causing 

any harm. This same characterization of the doctor as a ''fiduciary" has been 

confirmed by our own jurisprudence in a recent case involving a 

psychologistlO. Whilst analyzing the doctor - patient relationship the 

disciplinary committee expressed the view that: 

"Il s'agit d'une relation dont l'essence est la confiance 
et celui qui reçoit cette confiance doit s'en montrer digne". 

Consequently, it can be postulated that personal relations between 

9[1992] 2 S.C.R. 226. 

1 ÜComoration Professimmelle des Psychologues c. Ni sole [1993] D.D.C.P. 151. 
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doctor and patient can endanger the quality of the professional relationship. 

Essentially, the patient must al ways come first, for if the doctor were to put his 

own needs before those of his patient, the result would be the twisting of the 

ethos of care. 

B. lm balance of Power in the Doctor - Patient Relationship 

The doctor - patient relationship is one where an imbalance of power 

prevails within the dynamics of the relationship; this results from the fact that a 

patient will usually consult a doctor only when there is a problem and thus 

inevitably at such time when the patient is in a state of need. Conversely, the 

doctor' s power stems from his knowledge coupled with the confidence which 

he inspires in his patient. lt is therefore quite rare if not impossible that a 

patient is ev er on equal footing with his doctor. The patient' s need for a 

service which only the doctor is in a position to provide automatically 

introduces an element of vulnerability into the relationship. 

Such imbalance is more pronounced when there are extrinsic factors 

present, such as, for example, when the patient is a child. One must also refrain 

from losing cognizance of the pertinence of the gender dynamic, given that in 

the majority of sexual misconduct cases, the doctor is a male while the patient 

is a female. These factors serve to reinforce the imbalance, to further tip the 

power scale in favour of the doctor. lt is this very power imbalance which 

serves to facilitate the sexual exploitation, rendering it more likely to occur in 
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such context than in any other. 

A recent decision where a doctor was accused of having had sexual 

relations with his patient, Corporation Professionnelle des Médecins c. 

Désautels11 recognizes and confirms the aforementioned inequality and 

analyzes the extent and "raison d'être" of the doctor - patient relationship. 

According to the committee in this case: 

"La relation patient-médecin n'est pas une relation d'égalité: le 
patient est dans un état de dépendance à l'égard de son 
médecin, de qui il attend un service, un soulagement, une 
espérance de guérison, de la compassion, une réponse à ses 
questions. La raison d'être de la profession médicale est de 
répondre à ces attentes. Le médecin ne peut donc se permettre le 
type de relation reprochée dans la plainte, car il abuse alors de la 
confiance qui est mise en lui en sa qualité de professionnel et q u i 
est au coeur même de la relation patient-médecin. Le médecin ne 
doit donc pas quitter son champ de pratique, peu importe d'où 
vient 1 'initiative~ transgresser cette disposition du code de 
déontologie constitue une faute professionnelle sérieuse en 
raison des conséquences dommageables qu'elle entraîne et de 
l'atteinte qu'elle porte à la confiance du patient envers son 
médecin". 

This same opmwn prevails in another recent decision where the 

committee deems it pertinent to bear in mind that 

"un médecin qui s'implique dans une relation de nature 
sexuelle avec un patient commet une faute professionnelle 
grave~ la gravité vient du fait que cette relation s'inscrit dans un 
contexte d'inégalité; d'une part le professionnel détenant le 
pouvoir de la science et d'autre part la patiente étant dans un état 
de dépendance à cet égard "12 

11[1993] D.D.C.P. 117. 

12Comoration Professionnelle des Médecins c. Benoît., Comité de discipline. No. 24-91-00265, le 23 
septembre 1991. 
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A prevalent optmon consequently is that there can never be any 

question of consent within the framework of the doctor - patient relationship; 

the power imbalance involved renders any consent impossible. The legally 

recognized notion of free and enlightened consent recognizes that the degree 

of power exercised by a doctor over his patient can affect the nature of any 

consent obtained. In effect, true and free consent to sexual relations is 

rendered impossible due to the intrinsic factors of power, trust and dependency. 

According to other experts, even if consent was obtained, sexual relations in the 

context of the doctor- patient relationship would still remain unjustified. 

One must note, however, that in certain cases, for example, in the case of 

the common law tort of battery 13, the accused can allege express or implied 

consent of victim as a means of defence. The notions of consent and power 

imbalance were analyzed in the case of Norberg v. Wynribl4 according to 

which consentis founded on a presumption of individual autonomy and of free 

will. As a result, a situation of relative weakness can sometimes interfere with 

the freedom of a person' s will. Consequently, the notion of consent must 

contain an appreciation of the power relationship between the parties.lS It was 

decided that in a situation where there is a disparity in the relative situation of 

1 3 An example would be sexual assault. 

14QQ. Cit., note 9, p. 228. 

1 5Ibid. 
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the parties such that the weaker party is unable to choose freely, the consent 

will be considered Iegally ineffective.l6 

C. The Therapeutic Relationship 

As aforementioned, when analyzing doctor - patient relationships, 

mental-health care professionals must be distinguished from other health-care 

professionals due to their particular involvement in the persona! lives of their 

patients. 

White many professionals are guilty of committing sexual misconduct, 

such a misdeed amongst therapists appears to symbolize a particularly heinous 

betrayal. This is justifiable if we consider that during therapy, a relationship of 

dependence is established between the patient and his/her therapist. The 

patient, who arrives in distress, bares not his body, but his sou!, and then 

depends on the therapist' s ability to relieve his pain and perturbation. In the 

context of therapy, the patient is asked to trust his most intimate self to the 

professional skill and integrity of a stranger. 

The therapist assumes the role of a type of surrogate parent with respect 

to his patient. The act of seeking aid renders the adult analogous to a child; the 

patient is therefore vulnerable and dependant on the guidance of the therapist 

1 6For further elaboration on the proof of consent in the context of a disciplinary action, please see the 
section on Evidence. 
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with respect to his development and psychological growth.l7 This vulnerability 

accordingly invests the therapist with power which he must not usurp to the 

patient's detriment. Unfortunately, the 

"therapists' power to hurt is the dark si de of their power to h eal. 
Putting ourselves in their hands with an almost child-like faith that 
they will help us, we readily bestow upon them the same 
intense affection and urgent need for approval we once felt for 
our parents". 18 

Just as a child loses a parent if their relationship becomes a sexual one, 

the patient loses his therapist if they become lovers. According to Freud, when 

sexual intimacies begin, therapy ends. Patients are consequently deprived of 

the services which they may require; services which the therapist had agreed to 

provide19. In sexualizing the relationship, the therapist takes it upon himself to 

unilaterally end an agreement he has made with his patient; furthermore, the 

therapist disrupts the therapy by permitting the intrusion of an exterior element 

in the relationship which not only hinders any progress realized but vitiates the 

bond previously created. 

It is imperative to understand that a therapy relationship is meant to be 

exclusive and one dimensional : the therapist is the expert while the patient is 

1 7 Carr and Robinson; "Fatal Attraction: The Etlùcal and Clilùcal Dilenma of Patient -Therapist Sex" 
Can. J. Psyclùatry Vol. 35, March 1990, p.125. 

18Psychology Today, April 19, 1993 p.66. 

19Pope and Bouhoutsos "Sexual Intimacy between Therapists and Patients"Westport, Cmmecticut, 
Praeger, 1986, p. 29. 
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the consumer of such expertise. Relating to the patient in any other role other 

than that of a therapist (for example, as a lover or a spouse) results in a 

contamination of the therapeutic goal. According to certain experts20 this 

contamination is exacerbated in the context of a therapy relationship: 

"In the psychotherapy relationship, the relationship is part of t h e 
service owed the patient. The relationship is not egalitarian; the 
therapist cornes into the relationship with ali the power and 
authority of an expert who has something to sell. In the case of 
therapy, the product sold is the promise that the relationship will 
help the patient improve his/her personai Iife".21 

Bates and Brodsky go so far as to state that therapist and patient are not 

psychoiogically free to be friends, as they are invoived on another more intense 

level of interaction which prohibits the aspect of free choice inherent in a 

mutuai friendship. They substantiate such a draconian attitude by reiying on 

the "slippery siope" principie, claiming that the downward slope towards 

sexuai intimacy often begins with graduai, aimost imperceptible trends (which 

in any other context might weil be harmiess). In their opinion warning flags 

shouid go off as soon as there is evidence of roie reversai between therapist 

and patient (the classic example wouid be when the therapist becomes the 

taiker, and the patient, the Iistener). 

This is not to say that the therapist and patient are prohibited from 

estabiishing a close reiationship; on the contrary, intimacy is said to be the 

20Bates and Brodsky; "Sex in the Therapy Hour p.133: A Case of Professional Incest". The Gtùlford 
Press, · N.Y ., 1989, p.l33. 

21 Ibid. 
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lifeblood of therapy. Such intimacy must however be regarded with respect 

and handled with care due to the fragile nature of the relationship. As with 

other health-care professionals, it is always, without exception, the therapists' 

responsibility to see to it that roles are not confused and more importantly, that 

emotional closeness does not lead to sexual contact. 

Freud was innovative in basing ethical proscriptions against therapist -

patient intimacy on the scientific principles inherent to psychotherapy. He 

warned against sexual contact as, in his opinion, the goal of therapy is to 

"get the patient in touch with reality, not to permit the 
patient to be distracted by the fantasy of a non-existant love 
relationship with the therapist, nor (more importantly) to be 
subjected to the ultimate despair stemming from 
abandonment and betrayal".22 

According to Freud, abstinence must be exercised during the course of 

analytic treatment. He daims that: 

'The love relationship actually destroys the influence of the 
analytic treatment on the patient : a combination of the two 
would be an inconceivable thing".23 

Th us, it is Fre1,1d' s vtew that the sexualization of the therapeutic 

relationship results in the patient' s depri vation of the very relation shi p 

necessary to his recovery. 

22Perry, Clifton; Kumc, Joan Wallman; "Psychotherapists Sexual Relationships with their Patients" 
(1993); Annals of Health Law, p. 36. 

23or.cit., note 19, p. 29. 
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One must remember that in the context of therapy, it is perfectly normal 

for the patient to be very sexually attracted to his/her therapist. Such attraction 

is due for the most part to a notion known as "transference" and is not 

essentially related to the therapist as a person. The therapist is thus expected to 

realize that the patient's feelings are induced by the analytic situation and are 

in no way attributable to his own personality. 

According to Freud: 

"The therapist must recognize that the patient' s falling in love 
with him is induced by the analytical situation. It is not 
attributed to the charms of his own person so that he has no 
grounds whatsoever for being proud of such a conquest. "24 

Consequently, it is the therapist' s duty to recognize such feelings as 

distinct from those which might occur outside the therapeutic relationship. 

Furthermore, the therapist must act responsibly in abstaining from taking 

advantage of such feelings for persona} gain. It is essential to bear in mind that 

the patient has no code of ethics to uphold; this obligation rests solely with the 

therapist. As a result, the prevalent view is that even when faced with a 

seductive patient, it is still the professional who is to biarne if sexual relations 

occur during therapy. 

Once again, consent is not an acceptable defence on the part of the 

therapist accused of sexual misconduct; because feelings unleashed in therapy 

24Freud, S. "Collected Papers", London, 1950. 
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are so strong, "consent" may have no more meaning that it would with an 

underage sex partner. Thus, even if the patient initiates sex,25 it is still the 

therapist who is ethically and increasingly Iegally, obligated to make sure it 

doesn't happen. 

Authors Pope and Bouhoutsos invoke three arguments in support of 

their view that sexual intimacy should be prohibited in the context of therapy. 

First of ali, they invoke the extreme vulnerability of the patient and the notion 

of transference. They daim that: 

"In the psychotherapeutic relationship, a special emphasis is 
placed on the therapeutic necessity for the patient to set aside 
his/her customary defenses and to open him/herself completely to 
the presumably benign and constructive influence of a therapist' s 
professional skills. The implicit and explicit basis on which such 
total openness and trust is sollicited is a solemn commitment that it 
will not be betrayed. Under such circumstances, a positive 
transference that Ieaves the patient uniquely vulnerable to the 
influence of the therapist usually develops."26 

Second, they invoke the aforementioned responsibility of the therapist to 

place the welfare of the patient first. According to Pope and Bouhoutsos, 

therapists who carry on sexual relationships engage in ethically indefensible 

dual relationships. As a result, they forfeit the objectivity and clarity necessary 

to render professional assessment and treatment. Essentially, therapists in this 

scenario are allowing their wants and needs to conflict with patient welfare. 

25Tiùs occurs in an estimated 14-25% of cases according to Psychology Today, April 19, 1993, p. 67. 

26op.cit., note 19, p.24. 
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Finally, they substantiate the prohibition with the most logical motivation 

of ali; the potential harm which may be inflicted on patients. A study 

conducted in 1985 by Apfel and Simon27 studied the dynamics of forty patients 

who were sexually intimate with their therapists, and goes on to list a series of 

negative consequences. Such harmful sequelae include ambivalence and 

distrust towards subsequent therapists, the patient doubting his sense of reality, 

an increase in sexual problems and even suicide attempts. 

Studies seem to indicate that the psychological scars are greater when 

sexual contact begins early on in the therapeutic process (which is usually the 

case) and if it is initiated by the therapist (which it is in the majority of cases). 

Another study, conducted in 1984 by Feldman-Summers and Jones28, indicates 

that sexual intimacy in psychotherapy is associated with specifie negative 

effects, but is always a source of disturbance for the client. With respect to the 

ensuing scars, the study indicates that they vary from one individual to the 

next. 

It is imperative to highlight that despite the magnitude of the problem, 

27Information taken from Marie Valiquette's doctoral thesis: '1..es séquelles psychologiques de l'intimité 
sexuelle en psychothérapie" 1989 - Unpublished doctoral thesis, Université de Montréal, Département de 
Psychologie, Avril 1989. 

28Feldman - Summers & Jones : "Psychological Impacts of Sexual Contact between Therapists and other 
Health-Care Practitioners and their Clients" Joumal of Consulting and Clüùcal Psychology 52, 1054-
1061. 
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there is a definite lack of statistical studies which analyze the consequences of 

therapist - patient sexual intimacy on the victim' s lev el of psychological 

distress. The confidential and illicit nature of therapist - patient sexual relations 

hampers any direct access to clients who have undergone such experiences. 

One solution to this problem has been to seek information from therapists who 

have been consulted by clients subsequent to sexual intimacy with a previous 

therapist. 

The Feldman-Summers and Jones study was based on the observation of 

thirty women divided into three groups; twenty had had sex with their 

therapists while ten (as a comparison group) had not. Of the twenty women 

who had been intimate with their therapists, nineteen reported that the impacts 

were entirely negative. The study came to three major conclusions.29 

First, that women who had had sexual contact with their therapists report 

feeling more anger and mistrust towards men and therapists and psychosomatic 

symptoms in the month subsequent to therapy than do comparable women who 

have not had such contact with their therapist. This is understandable given 

that when women discover that the promise of a sexual or romantic relationship 

was only exploitation by their therapist they feel humiliated and suffer 

devastating blows to their self-esteem. Given that they feel betrayed by such 

experiences, they are thus less Iikely to trust again. 

29op.cit, note 19, p. 60 
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Second, the study found the impacts of sexual contact with one' s 

therapist not to be significantly different from the impacts of sexual contact 

with other health-care practitioners. The majority of findings and authorities 

tend however to disagree with such a conclusion. The psychological impact of 

therapist-patient sexual contact has in fact been found to be devastating for 

patients. Studies have shown that the emotional damage may persist for years. 

Sorne proclaim sexual intimacy with a therapist analogous to rape, child 

molestation and incest.30 31 

Survivors of each of these forms of abuse can share intense feelings of 

shame, guilt and isolation as weil as self biarne for the actual sexual contact. 

They are also likely to be at an increased risk for suicide. A reported 90% of 

victims32 are psychologically damaged, many severely. 

The psychological similarity with respect to incest stems from the fact 

that the powerful primai feelings aroused by therapy are akin to those directed 

toward one' s parents. Th us, sex with one' s therapist becomes a form of 

"symbolic" incest. Generally, even the reported sequelae of shame, guilt, 

30sheldon H. Kardener; "Sex and the Physician- Patient Relationslùp", 131 Am. J. Psyclùatry 1134 
(1974). 

3 1 Tlùs view is also supportee! by Marie V aliquette in her doctoral thesis; Op.ci t., note 27. 

32Psychology Today, April 19, 1993, p. 66. 
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emptiness and isolation are identical. Consequently, prior victims of incest 

constitute a particularly high risk group as especially vulnerable in the context 

of a therapist- patient relationship. The most damaging consequences resultant 

from therapist - patient sexual intimacy are those suffered by prior incest 

victims. This is due to the double betrayal experienced by the patient/victim. 

First, the patient was victimized by the parent and second by the therapist who 

ironically enough is often seen by the patient as the "good" parent, as one 

whom he/she can trust, as opposed to the "bad" parent who harmed him/her. 

The third conclusion of the Feldman-Summers and Jones study restates 

part of the aforementioned finding. It was found that the severity of the sexual 

relationship could be predicted by the patient's prior vulnerability. In other 

words, patients who already have severe problems will suffer more damage from 

sexual intimacy with a therapist than those who are not as vulnerable to begin 

with. Ironically, an underlying problem is normally a prerequisite or precursor to 

the seeking of therapy; it is this very problem which renders the patient 

vulnerable, hence the very real potential for exploitation. 

Jurisprudence has been cognizant of the dynamics of such relationships, 

and has commented on the vulnerabilities of the patient. In a case which dates 

back to 198433, the committee stated: 

"Une personne s'engageant dans une relation d'aide avec un 
psychologue est la plupart du temps aux prises avec des problèmes 

33comité- Psychologues- 5 (1984) D.D.C.P. 311 
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qu'elle ne peut régler elle-même. Elle est vulnérable et met sa 
confiance dans le thérapeute à qui elle dévoile ses conflits les plus 
secrets. Elle se retrouve souvent dans un état de vulnérabilité tel 
gu' elle n'est pas en mesure de résister au thérapeute en gui elle 
fonde ses espoirs. A ceci s'ajoute la complexité des modalités 
transférentielles dans un contexte thérapeutique." 

In light of the foregoing, the public outcry against intimate relations 

between therapist and patient is hardly surprising. As aforementioned, such 

intimacies were seen in an unfavorable light by professionals and lay persons 

alike. Such was not however al ways the case; there were those in decades past 

who advocated the merits of a sexual relationship between therapist and 

patient as a recognized principle in the context of therapy. In a case which 

dates from 197934 the committee actually ponders whether eroticism or 

sexuality may be beneficiai for patients in psychotherapy. 

Fortunately, there has been a remarkable change in attitude since that 

time and this is apparent in the more recent jurisprudence. In a recent 

decision,35 the tribunal des professions cites a previous decision rendered by 

the disciplinary committee which considered that acts of a sexual nature, when 

posed by a psychologist, do not correspond to any scientifically recognized 

therapy for the treatment of anguish, and that such acts are generally 

proscribed in psychotherapy. This position is once again confirmed in a 1993 

34comité- Psychologues- 3 [1979] D.D.C.P. 576. 

3 Scomoration Prof essiOimelle des Psychologues c. \Ven dell Jolm D' Souza [ 1993] D.D.C.P. 276. 
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decision36 where the disciplinary committee cites a statement put forward by 

the Canadian Association of Psychiatry in 1988; 

"Eroticizing the physician - patient relationship is unacceptable 
under any circumstances and cannot be rationalized as therapy". 

It seems that with the advent of the 1980' s, the population at large 

began to express disdain with respect to sexual relations between therapists 

and patients. This position was mirrored by professionals as weil; according to 

a study of 600 health-care professionals in Québec, conducted by Bergeron and 

Reid, 96,5% were opposed to psychotherapist - patient sexual contact. Their 

opinion was based on a variety of reasons, but the principal motivation was the 

possibility of negative consequences for the client. It seems that our American 

counterparts share the same view; in 1987, the American Association of 

Psychologists expressed the professional position that sexual relations in the 

therapeutic relationship are against professional ethics and are harmful and/or 

damaging to the therapeutic relationship.37 Taking a more extreme view, the 

Task Force on Sexual Abuse of Patients advocates that ali sexual contact in the 

context of a doctor - patient relationship constitutes exploitation. They state on 

p. 12 of their report: 

"En raison de la position de force dont jouit le médecin dans la 
relation entre le médecin et son patient, il n'existe aucune 
circonstance - aucune - où les rapports sexuels entre un médecin 
et son patient sont acceptables. Les rapports sexuels entre un 
patient et un médecin représentent toujours une agression 

36Comoration Professimmelle des Médecins c. Lemieux [1993] D.D.C.P. 111 p. 113. 

37This infonnation is taken from Marie Valiquette' s Doctoral Thesis, Op.cit. note 27, p.8. 
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sexuelle, peut importe l'explication ou le système de valeurs 
invoqué par le médecin pour se justifier . . . II appartient toujours 
au médecin de savoir ce qui est opportun et de ne jamais permettre 
que la relation en vienne à revêtir un caractère sexuel". 

The onus is thus on the professional to see to it that the relationship 

between himself and his client remains a strictly professional one. The bottom 

line is that due to the many factors implicated in the doctor - patient 

relationship, the inequality of the parties, the patient' s vulnerability, the 

doctor' s power, the phenomenon of transference and finally, trust, any sexual 

contact betwen doctor and patient constitutes an abuse of the doctor's power 

and consequently a violation of ethics.38 

D. Post Termination Involvement 

Given that the therapist - patient relationship is more precarious than 

that which exists between other doctors and patients, sorne advocate that it is 

of paramount importance that all sexual contact be prohibited not only during 

therapy but subsequently as well. This absolute prohibition is justified by the 

exceptional circumstances surrounding the therapist - patient relationship 

coupled with the fact that the damage which is resultant from a sexual 

relationship transcends the termination of therapy. This is due to the fact that 

the cessation of therapy does not result in the re-etablishment of the power 

38This is ù1e opinion expressed by the Corporation Professionelle des Médecins, "Report of the Committee 
on Sexual Nlisconduct in the Physician- Patient Relationship" December 1993. 
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balance between the patient and the therapist.39 

This is clearly a grey zone where much controversy continues to exist. 

There is disagreement even as to whether post termination involvement should 

be allowed. Those who advocate that it should invoke the right of individuals 

to freedom of association which is guaranteed by the Charter both in Canada 

and the United States. Furthermore, they draw a distinction between the 

prohibiting of relations during therapy and subsequent thereto invoking that 

white the evidence of harm to the patient may justify such restriction during 

therapy, the same no longer holds true once therapy ends. This is a complex 

issue which rai ses questions which are not the focus of this paper. 

The question which remains is whether we can res tri ct an individual ' s 

freedom in such a manner, if we purport to do so in order to protect the 

patient' s best interests. Cl earl y it is not in a patient' s best interest to make 

decisions white his/her decision making capacity is impaired. Given that we are 

dealing in this scenario with patients whose capacity is impaired, it is likely that 

he/she will be coerced or subject to fraudulent representation. 

The impairment is likely to result from two causes. First, the underlying 

affliction which drove the patient to seek treatment may continue to cloud 

his/her judgment. Such is likely to be the case where treatment is interrupted in 

39o0. cit, note 17, p. 125. 
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order to allow for the possibility of a romantic relationship. Second, the patient 

may be experiencing residual transference40 which is characterized by an 

idealization of the therapist including fantasies of sexual gratification which 

may consequently compromise the ability of the patient to weigh the risks and 

advantages of a sexual involvement with his/her therapist. 

Although the therapist' s potential for coercive influence on the patient 

is diminished subsequent to therapy, it does not disappear altogether. Most 

studies thus suggest a one year waiting period subsequent to the termination 

of therapy during which no social contact or communication is to be permitted. 

There is however much disagreement with respect to the time lapse which 

would be appropriate in such circumstances; sorne fee! that "a patient should 

be forever off limits"41, the reason being that even after the professional 

relationship has been terminated the same feelings are immediately re 

established if the doctor and patient reunite. 

According to one Dr. Gabbard, 42 post termination relationships allow for 

the corruption of the therapy itself. He feels that it is Iikely that a therapist will 

be somewhat less than open and honest if he feels that he can establish a more 

40Notion of transference 1 counter tnmsference. llus issue is acldressed in the text citee! in note 17, and see 
also: Marlina SI1idennan; "A Countertransference Problem" 25 Can. J. Psychiatry 1980, p. 303-307. 

41 Psychologv Today April 19/1993 p. 68. 

42Ibicl. 
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personal relationship after the end of treatment. In other words, the concern is 

that the therapist might be more preoccupied with making a good impression 

than with the patient' s welfare. 

Another consideration raised by Carr and Robinson43 highlights the 

conflict which would result if the patient should choose to re enter therapy 

subsequent to the cessation of treatment. They feel that such a possibility 

should not be obstructed by an altered interactional pattern with the therapist. 

If we consider the foregoing as weil as the fact that the emotions generated by 

therapy are potent and long lasting, it is easy to understand why many 

advocate that sexual relations between therapist and patient be prohibited 

indefini tel y. 

II: ANALYSIS OF LEGISLATION IN QUEBEC 

Although it is clear that sexual relations between health-care 

professional and patient must be expressly prohibited, what remains far from 

clear is how to obtain such a result. The most obvious vehicule is through 

prohibitive legislation. At the present time, however, the Code of Ethics of 

Psychologists is the only one which expressly prohibits sexual relations 

between doctors and patients. Given however the complex and unique nature 

43op.cit., note 17, p. 126. 
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of any doctor-patient relationship, sexual relations, even if consensual44 must 

be prohibited (in the context of a professional relationship). Such an express 

ban can be justified given that it is reasonable to expect a greater standard of 

morality from a professional such as a physician, than one could expect from an 

ordinary ci ti zen. 

The basis of the legislation governing professionals in Quebec is found 

in the Code of Professions 45, which formally obligates professional societies to 

adopt a Code of Ethics. As there are significant distinctions to be made 

between the provisions of the vaious codes, an individual analysis of each is 

imperative. 

A. Code of Ethics of Doctors 

The most general stipulation 1s contained in section 2.01.0146; in · 

analyzing it, we become cognizant of the fact that any violation of the 

obligations stipulated in Chapter II constitutes an act contrary to the "honor 

and dignity" of the profession. A more specifie provision is encompassed by 

44 According to some authorities there is no way a patient can actually consent to sexual relations in such a 
context. The notion of consent as a defense will be discussed further on, please see p. 34, 54-56 and 61. 

45R.Q. C-26, section 87. 

46R.R.Q. 1981 c. M-9, r.4. 
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section 2.03.08, which stipulates that within the exercise of his profession47, a 

doctor's conduct must be beyond reproach (on a physical mental and 

emotional scale). The potential problem with this provision stems from its 

inapplicability to cases where a violation was committed elsewhere than at the 

doctor' s office and consequently not "within the exercise of his profession". 

The question of whether one ceases to be "within the exercise of his 

profession" by virtue of the fact that he has left his office thus remains 

unanswered. Nevertheless, section 2.03.08 is currently invoked by 

jurisprudence in ali cases where the sexual misconduct of doctors is alleged. 

Finally, section 2.03.49 obligates the doctor to maintain, at ali times, 

professional independence and to avoid conflicts of interest. Although these 

provisions are general in nature the advantage stems from the fact that any act 

of sexual misconduct is covered given the absence of any enumeration.48 

B. Code of Ethics of Nurses 

The same obligation which imposes the maintenance of professional 

independence and the avoidance of conflicts of interest is expressed in section 

3.05.0349 with respect to nurses. Section 4.0l.Olg) on the other hand states 

4 7Translated from the French which reads : "dans l'exercice de sa profession". 

48Although other sections can potentially be invoked with respect to cases alleging sexual misconduct, 
those aforementioned are the ones currently invoked by jurispmdence. 

49R.R.Q. 1981 c. I-8, r.4. 
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that ali acts contrary to what is generally admissible within professional 

practice are derogatory to the dignity of the profession. This being an 

exceedingly vague and ambiguous prohibition, we must resort to a 

jurisprudential analysis in order to determine what is in fact prohibited. 

An example of such interpretation can be found in Corporation 

Professionnelle des Infirmières et Infirmiers c. Claude CauvierSO where the term 

"indecent" was interpreted as follows: 

"in order to be classified as indecent in a disciplinary action, it is 
not necessary that an act be accompanied by words or gests 
characteristic of sexual activity." This definition is too strict in 
order to comply with section 4.01.01 g)." 

In the case at hand, useless and unnecessary acts and touches to a 

patient' s genitals were alleged while his pulse was being taken at the femoral 

artery. According to the court: 

"patients have a right to their privacy and to the integrity of their 
being. Acts and touches which are unnecessary, such as those 
carried out by the accused are shocking and inappropriate and 
consequently indecent and subject to convictions in disciplinary 
law."51 

C. Code of Ethics of Psychologists 

50[1991] D.D.C.P. 268. 

51 Ibid. 
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This particular code in section 152 obligates psychologists to take note 

whilst exercising their profession of principles generally recognized in 

psychology. Section 1 has been applied by jurisprudence, notably in Comité

Psychologues - 2,53 where a psychologist offered to act as a surrogate partner 

for his patient. This was deemed contrary to the provisions of section 1 due to 

the fact that one of such generally recognized principles in psychology 

prohibits any sexual or erotic contact between patient and therapist. In 

proposing to act as a partner for his client, for the purposes of mutual massages 

and caresses, the respondent violated section 1 of the code. 

Activities of a sexual nature are adressed by the code in section 13 

which prohibits ali reprehensible behaviour. However, this section has been 

interpreted by jurisprudence as prohibiting only "les conduites repréhensibles 

dans l'exercice de sa profession "54. In other words, the behaviour of the 

psychologist in his private life is not encompassed; whether or not the act 

occurred within the framework of the therapeutic relationship therefore 

becomes a distinguishing criterion. 

An inherent flaw arises out of such distinction; it seems that only acts 

which fall within the framework of the therapeutic relationship are 

52R.R.Q. 1981 c. C-26 r.l48.1. 

53[1988] D.D.C.P. 260. 

54 See Comité - Psychologues - 3 [1987] D.D.C.P. 232. 
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encompassed, to the exclusion of ali others. The dilemma stems from the fact 

that the relationship between psychologist and patient does not always end at 

the office door; given however the limits expressed in section 13, ali acts 

outside the office remain unregulated. In such context, this becomes analogous 

to the psychologist being permitted to act as he sees fit from the moment he 

leaves his office given that there are no guidelines concerning his private life. 

Furthermore, the psychologist is prohibited from rendering professional 

services to those people with whom he entertains relations which jeopardize 

the quality of the service rendered.55 This provision would apply to cases 

where the psychologist might choose to treat the spouse of a client with whom 

he has had sexual relations. Additionally, due to a more general provision56, the 

psychologist is obligated to avoid ali situations which may give rise to a 

conflict of interest. Although this is a very general stipulation, it can 

theoretically be invoked in cases of sexual misconduct. Practically, however, 

the courts will resort to the more express provision contained in section 58 (11). 

Section 58 (11) of the Code of Psychologists is what distinguishes this 

code from those of other health-care professionals. The section in question 

renders derogatory to the dignity of the profession the engaging in sexual 

SSsection 20, Opcit, note 52. 

56section 32, Opcit, note 52. 
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relations with one' s client. 57 It is most interesting to note that this section does 

not contain the same distinction as that present in section 13, relative to 

whether or not the act occurred whilst exercising one' s profession. 

Thus, it is evident that although they overlap, the codes of ethics do 

differ, especially that of psychologists. Due to the differences which exist 

between health-care professionals and the environments in which they practice 

their profession, the acts alleged tend to differ as weil. 

With respect to doctors, the majority of complaints concern activities of a 

sexual order, irregular palpations or liberties which occur during gynaecological 

examinations.58 With respect to nurses, the misconduct usualy occurs in a 

hospital environment. Allegations include massages and masturbations of a 

sexual nature59. With respect to psychologists, the misconduct alleged differs 

somewhat : it includes sexual relations (even outside the ofice), seduction 

tactics, kisses, caresses and acts of masturbation. 

Another noteworthy distinction is that as pertains to doctors, complaints 

are limited to the act itself, while with respect to other health-care professionals 

57 Section 58 (11) was recently subject to jurispmdential anal y sis in the recent decision Comoration 
Professionnelle des Psychologues c. D' Souza [1993] D.D.C.P. 276. 

58Momeaull, Brigille; "L' inconduite sexuelle des professionnels de la santé et le droit disciplinaire 
québécois" 1988 19 R.D.U.S . p. 159. 

59Ibid, p. 160. 
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(and most especially psychologists), more emphasis is placed on the effects and 

consequences of the acts of misconduct on the therapeutic relationship and the 

quality of care offered. 

D. Recent Legislative Developments 

A question remains for the most part unanswered: What exactly 

constitutes professional sexual misconduct? This term up until 1994 

successfully eluded definition save the guidelines and clarification which 

resulted from jurisprudential decisions. With the ad vent of section 59.1, we can 

now deduce a definition of sorts, but given the non exhaustive nature of the 

section, a clear and precise definition is stilllacking. 

Attitudes expressed by jurisprudence have changed considerably in the 

last decade. In a case which dates back to 198160 the committee when 

deciding whether or not an act constituted sexual misconduct stated: 

"Il est difficile de conclure que le législateur a voulu que tout 
défaut de se conformer à ces idéaux extrêmement exigeants 
puisse faire l' objet de poursuites devant un comité de discipline et 
entraîner l'application de 1' une ou 1' autre des sanctions prévues 
au Code des Professions. Si tel était le cas, une remarque sexiste 
ou déplacée, une plaisanterie blessante, un geste maladroit, la 
moindre erreur pourrait justifier l'imposition d'une saction 
disciplinaire. Nous ne croyons pas qu'une telle conclusion soit 
justifiée." 

60c omité - Médecins- 8, [1981] D.D.C.P. 446. 
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lt is obvious that standards were lax a decade ago, especially when 

compared with the standards imposed today. To illustrate the progress made in 

this particular area, we can look to the definition of Sexual Misconduct as 

proposed by the Council on Ethical and Judicial Mfairs on Sexual Misconduct 

in its "Current Opinion" (1992) which clearly and unequivocally concluded 

that ali sexual contact during the course of treatment constitutes "sexual 

misconduct", without distinguishing between psychotherapists and other 

health care professionals. Such an opinion does not allow for any exceptions 

to the aforementioned statement under the guise of mutual consent, which 

consequently is not considered to be a mitigating factor.61 

Here in Québec, we now have a document published by the Collège des 

Médecins du Québec62 which has sought at long last to define what exactly 

constitutes sexual misconduct; according to the College, sexual misconduct is 

defined as a 

"transgression of a sexual nature, an overstepping of the limits of 
the physician-patient relationship, such as a breach of trust, 
conflict of interest or disloyalty toward the patient". 

Disciplinary boards acknowledge that impertinent comments, advances, 

inappropriate gestures during a medical examination and overtly sexual 

activities represent an order of increasing gravity of sexual misconduct. Other 

examples of sexual misconduct cited by the College include inappropriate 

61 For more on the issue of consent, please see pages 34, 54 to 56 and 61. 

6 Zo p ci t. , note 38. 
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sexually suggestive attitudes, comments, behaviour or gestures that occur in 

the context of a therapeutic relationship, inappropriate examination of genital 

organs or other erogenous zones of the body performed under false pretenses, 

any sexual activity63 that may occur in the context of a physician - patient 

relationship. The College has confirmed the opinion that a patient's initiative 

cannot be invoked as a defense and as such is an irrelevant consideraton in 

cases reproaching sexual misconduct. To this effect the Corporation 

recommended that: "the patient' s consent to sexual misconduct un der no 

circumstances serve to exonerate the physician", thereby supporting the 

theory that such relations cannot be consensual. 

In Bill 140, which was sanctioned on June 17, 1994, and took effect on 

October 15 of the same year, certain amendments to the Code of Professions 

which had been envisioned for sorne time, finally became law. Sorne of these 

modifications stem to include and are pertinent to the regulation of sexual 

misconduct. 

The most important modification is contained in section 59.1, which 

rend ers derogatory the act of engaging in sexual relations with one' s client 

during the course of the professional relationship, and extends to encompass 

the making of improper gestures or the uttering of remarks of a sexual nature. 

The spectrum of forbidden terri tory is th us broadened by the new legislation. 

63sexual activity extends to encompass masturbation or any other type of sexual relations. 
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The most obvious lacuna evident in the wording of section 59.1 is its 

apparent inapplicability to misconduct which may occur subsequent to the 

termination of the professional relationship. lt may, however, be postulated, 

that the more general and ali encompassing provisions of section 59.2 could be 

invoked in such cases of post-termination involvement, given that an act can 

be derogatory to the dignity of a profession even subsequent to the 

termination of the professional - patient relationship. It remains to be seen how 

these sections will be interpreted by the jurisprudence. 

Another question IS worthy of consideration with respect to the 

wording of section 59.1. It is unclear whether the enumeration of the 

derogatory acts contained in the section is exhaustive or not, and furthermore, 

one can question which gestures specifically are considered improper. Once 

again, we can note the absence of any provisions specifie to sexual encounters 

which may occur elsewhere than at the office. 

Another dilemma results from the use of the words "taking advantage 

of' in the text of section 59.1. As a result, a viable interpretation would be that 

a sexual relationship between doctor and patient would be unregulated by 

such section in cases where it was found that the doctor did not prey upon the 

patient' s vulnerability in order to obtain sexual favours. Th us, in order to fall 

wi thin the parameters of section 59.1, the syndic would have to demonstrate 

that the doctor abused the trust bestowed upon him in the context of the 
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doctor - patient relationship. If such interpretation were to be retained by the 

jurisprudence, the mere engaging in sexual intercourse with one' s patient 

would not suffi ce in order to rend er applicable the provisions of section 59.1, 

thereby severely limiting the scope of the infraction encompassed. Such a 

result would render evident the desire of the legislature of Québec not to 

mirror the policy of "zero tolerance" implemented in Ontario. 

Finally, we are left to ponder how exactly such provisions are to be 

reconciled with those stipulated with the various Codes of Ethics, whose 

applicability to matters of sexual misconduct does not seem to be excluded by 

the emergence of this new legislation. 

Fortunately, such Jack of resolve has not been mirrored by other 

Canadian provinces. Both British Columbia and Ontario have recommended 

the express prohibition of any sexual contact between a doctor and a former 

patient on a permanent basis in cases where the relationship was a 

psychotherapeutic one, based on the opinion that transference transcends the 

termination of therapy. 

Such recommendation is difficult to reconcile with the jurisprudence of 

British Columbia, however, the Appeal Court in Re Hirt and College of 

Physicians and Surgeons of B.C.64, ruled that it was incorrect of presume the 

64 [1987] 34 D.L.R. (4th) 424. 
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existence of an undue professional influence severa) months subsequent to the 

cessation of therapy unless proof was made of such influence at the time of 

sexual contact. In the opinion of the court, it would be unjust to presume the 

existence of undue influence in ali cases, as this would be equivalent to an 

ov er-generalisa ti on. 

Effectively, creating an absolute prohibition in such cases is tantamount 

to assuming that ali patients will be affected in the same way, and that ali are 

subject to being unduly influenced, and as such, for ali time. Many subscribe 

to the theory that we cannot assume the subsistance of such undue influence 

for ali patients, indefinitely. Perhaps this is a situation where individual 

freedom and persona) autonomy ought to prevail over erring on the side of 

caution. The only problem is, who must account for such persona) differences? 

Sorne might suggest that this responsibility lies with the courts, however, this 

would only serve to enhance the dilemma; shall a physician be required to 

ob tain the approval of the court bef ore pursuing a personal relationshi p, or do 

we allow the doctor to take matters into his/her own hands? Immediately, we 

cao foresee that the potential issues are limitless. 

In Ontario, the recommendations dealing with post termination 

involvement require a two year waiting period subsequent to the end of the 

professional relationship, but advocate (as aforementioned) the enforcement of 

a policy of permanent prohibition in cases whre the relationship between 

doctor and patient was a psychotherapeutic one. 
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The Collège des Médecins du Québec fails to take a clear stand on the 

matter. The issue is summed up with the opinion that: 

"sexual relations between a physician and a former patient will be 
considered a violation of professional ethics in ali cases where 
there is an imbalance between the two parties resulting from the 
earlier professional relationship and where this imbalance is 
exploited by the physician"65 

In expressing this opinion, the College limits iself to repeating the view 

expressed by the Appeal Court of British Columbia in Hirt, without adding any 

criteria or even guidelines in order to facilitate the application of such view. It 

seems therefore that the onus will be incumbent upon the disciplinary 

committees who will be responsible for the interpretation of such opinion and 

the subsequent elaboration of criteria necessary to its application in 

disciplinary proceedings. 

rn : PROCEDURE AND EVIDENCE IN DISCIPLINARY HEARINGS 

A. Procedure Before the Disciplinary Committee 

In order to analyze the procedure applicable in disciplinary complaints, 

one must look to the Code of Professions. 

The Code, in sections 116 and 117, renders mandatory the creation of 

6Sop. cit., note 38 p. 5 
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disciplinary committees by each Professional College and also confers primary 

jurisdiction upon them (section 152). According to the Code, (sections 126 to 

129) anyone can lodge a complaint against a professional however if such 

complaint is initiated by the Office of the Professional Order, the complaint 

becomes obligatory. In practice, complaints alleging acts of sexual misconduct 

are generally lodged by the syndic and not by the patient (section 128). In 

fact, the disciplinary committee is competent to hear any complaint lodged 

against a member of the College for an infraction of the Code of Professions, of 

the Medical Law or of the by-laws, regardless of where such infraction was 

committed.66 

Other stipulations include that the complaint must be made in writing 

and must be accompanied by the affidavit or oath of the complainant, ali of 

which must then be forwarded to the secretary of the disciplinary committee. 

Procedure dictates that the complaint be served on the professional implicated, 

who then has ten days to appear in order to plead guilty or not guilty; a 

written contestation of the alleged wrong-doing may accompany such 

declaration. The right of the professional to be accompanied or represented by 

counsel is also provided for.67 

66 Consequent! y, even acts conunitted outside Quebec are subject to tl1e competence of the disciplinary 
conmlÏttee, so long as tl1e accused is a member of the provincial college in question. See Corporation 
Professionnelle des Médecins c. Wames, no. 94D-36, D.D.E. 1994, no. 2. 

6 7 Comoration Professionnelle des Infimuères et InfirnlÏers c. Claude Cau vier, Op.ci t. , note 50. 
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Contrary to the practice in Ontario, disciplinary hearings in Québec are 

generally public.68 The committee can however order that hearings be held 

behind closed doors in order to ensure that the privileged information 

exchanged between doctor and patient be respected, or to ensure the 

protection of the private life or reputation of an individual. The committee can 

resort to all legal methods in order to ascertain the facts alleged. In fact, the 

committee is invested with ali the powers of a Superior Court in order to 

obligate witnesses to testify. Finally, although the defendant is entitled to a 

''full and complete" defence, the committee may proceed in absentia if he fails 

to appear. 

A significant change which has been brought about by the recent 

amendments to the Code des Professions is apparent in the new section 123.6, 

which renders apparent the intention of the legislator to single out cases of 

sexual misconduct for "special" treatment. Since the new sections have come 

into effect, the syndic is obligated in all cases where the complaint invokes 

section 59.1 of the Code des Professions to investigate the daim; he can no 

longer choose to attempt conciliation amongst the parties in order to settle the 

complaint. 

B. Appeal to the "Tribunal des Professions" 

68see section 142, Code des Professions. 
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The cases where an appeal is possible are stipulated in section 164 of 

the Code of Professions. Upon examining the two case scenarios which grant 

leave to appeal, one becomes cognizant that most cases will fall into one of the 

two categories provided for; it would seem, therefore, that most cases are thus 

subject to appeal. 

As is generally the case in civil law, the Tribunal des Professions will not 

intervene in the appreciation of facts unless the Disciplinary Committee 

committed a serious and manifest error. The parameters of intervention are set 

out by jurisprudence as follows: 

"Ce n'est qu'au cas d'erreur de droit ou d'erreur manifeste dans 
l'appreciation des faits et des témoignages par le comité de 
discipline que le tribunal des professions, après avoir analysé la 
preuve, n'agira qu'en étant conscient de la position priviligiée des 
membres du comité de discipline qui ont entendu toute la preuve 
et qui sont en mesure d'évaluer la crédibilité des témoins."69 

C. Dela ys of Prescription 

Another important factor in the lodging of disciplinary complaints is the 

absence of any delays of prescription given that the disciplinary law is "sui 

generis", there is no legislative rule with respect to delays of prescription. This 

principle has been clearly confirmed by jurisprudence70. Whereas in the past a 

69Ibid. These are only prudent guidelines which have been fonnulated to govern intervention by the courts; 
the courts can however intervene outside of these strict parameters. See [1989) R. J. Q. 2718. 

70Please see Tribunal -Médecins - 3 [1978] D.D.C.P. 185 and Tribunal -Médecins - 4 [1977] D.D.C.P. 
136. 
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long delay in filing a complaint was held against a plaintiff, such a lengthy 

delay no longer constitutes an obstacle vis-à-vis the receivability of such 

complaints in cases where sexual misconduct is alleged. lt seems that this shift 

in attitude is based on the courts having a greater understanding and 

appreciation of the victims emotional state subsequent to such incidents. The 

courts have come to consider the difficulty victims experience when deciding 

whether or not to lodge a complaint. The Supreme Court in R. c. L. (W.K.)71 

showed a remarkable appreciation for the plight of victims of sexual 

misconduct when it stated: 

''Il faut beaucoup de courage et de caractère aux victimes d'abus 
sexuels pour révéler ces secrets personnels et ouvrir d'anciennes 
blessures. Si les procédures devaient être arrêtées en raison du 
seul temp écoulé entre les mauvais traitements et la mise en 
accusation, les victimes seraient tenus de dénoncer ces incidents 
avant d'être psychologiquement prêtes à assumer les 
conséquences de leur dénonciation." 

This same opmwn was expressed by the comittee in the recent 

disciplinary action against McGill Professor Yves Bergevin alleging sexual 

misconduct. When referring to the lapse of ti me bef ore the complaint was fi led 

by the victim, the committee stated: "she felt humiliated and her testimony still 

pours out those emotions today."72 

There are a plethora of reasons which are commonly invoked in order to 

711991 1 RCS 1091. Although this case is not a disciplinary action, certain principles which emanated 
from the decision are nevertheless pertinent ~md applicable to disciplinary law. 

7 2Geoff Baker ''NID' s suspension hushed up" The Gazette, Frida y, October 29, 1993, p.A -1. 
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justify the late filing of a complaint. These stem to include the daim of 

ignorance of the existence of an organisation which serves to protect the 

public and to which the victim can turn to in confidence, the belief that the 

sexual relation had sorne therapeutic effect, the belief that sexual relations 

were not prohibited, feelings of shame and guilt and finally the feeling that 

he/she had seduced the doctor. These factors have been recognized by the 

courts and as a result, a lengthy delay preceding the lodging of a complaint no 

longer poses an obstacle relative toits acceptance in matters of sexual abuse. 

In fact, it seems that such complaints are acceptable even if they arise 

many years subsequent to the alleged infraction. In a recent case, 73 a patient 

decided to file a complaint twenty years after the alleged incident, invoking 

that she did not realize until many years subsequent to the termination of her 

therapy that sexual relations in the context of a therapeutic relationship are 

not recognized ~s a part of therapy. This particular case illustrates just how Jax 

the courts have become in accepting complaints alleging sexual abuse, despite 

the very lengthy delay exercised by the victim in pursuing the therapist. It can 

therefore be postulated that such actions are no longer subject to prescription. 

The aforementioned statement must be tempered however, as the 

absence of prescription in the matter of disciplinary complaints does not 

prevent the respondent from invoking his right to a "défense pleine et 

73op.cit., note 36. 
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entière". The accused professional can very weil plead that the late filing of a 

complaint deprives him of his right to such a defence. As aforementioned, 

however, the courts have demonstrated a very lenient attitude in this regard; 

attitude which clearly favours the victim. Such attitude was evident in a case 

where a psychologist invoked his right to be judged within a reasonable delay, 

as provided for by section 11 of the Canadian Charter and section 32.1 of the 

Québec Charter, but al as, to no av ail. 74 

In fact, in Corporation Professionelle des Psychologues c. Blanchette,75 

it was ruled that section 11 b) of the Charter is inapplicable to disciplinary 

matters. In this case, the defendant claimed that he didn't remember the events 

alleged and that he had destroyed the patient' s file. The disciplinary 

committee concluded, however, that even if the law permits the destruction of 

patient' s files after five years, this does not constitute a motive for non 

receivability of a discplinary complaint, nor does it constitute a form of 

prescription. 

D. Elements and Rules of Evidence 

In cases where sexual misconduct is alleged, the burden of proof is 

incumbent upon the plaintiff (usually the syndic) who must endeavor to prove 

74Comité- Psychologues- 1 [1986] D.D.C.P. 299. 

7 Scoœoration Professionnelle des Psychologues c. Blanchette, 94-D-13, DD.E. 1994, No. 1. 



46 

the sexual misconduct of the defendant as weil as a violation of the Code of 

Ethics. To this effect, the syndic will usually rely on the patient' s tes timon y as 

weil as his own, after his own inquest into the alleged incidents. 

As there are usually only two witnesses to the alleged events of 

misconduct and evidence is often limited to patient 1 plaintiff testimony, there 

generally arises a problem of proof which in turn raises issues of credibility. 

When such is the case, the disciplinary committee must evaluate the credibility 

of the patient versus that of the doctor (defendant). The testimony of a third 

party may serve to reinforce the credibility of the complainant. Unfortunately, 

jurisprudence is far from clear on the value of such spontaneous declarations76, 

and even their admissibility remains controversial. According to one case, R c. 

Vernacchia77, where the question of credibility arose, it was judged that 

corroboration is not essential. Despite the opinion expressed in this case, the 

prevalent opinion maintains that these types of declarations are preferable. 

When the complaint is contested, the disciplinary process in cases of 

sexual misconduct is similar to criminal procedure, despite its autonomous 

character. There are actually three principles derived from the jurisprudence 

which apply to evidence in disciplinary matters.78 

76Please see page 49 and note 83 re "Spontaneous Declarations". 

77(No.2) [1988] 11 Q.A.C. 175. 

78op.cit., note 58, p. 167. 
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First and foremost, there is no specifie provision contained in the Code 

of Professions which requires the disciplinary committee to apply the rules of 

evidence of either civil law or of criminal law. Furthermore, according to 

section 143 of the Code, the committee may resort to ali legal methods in 

taking cognizance of the facts alleged in the complaint. In fact, given that 

disciplinary law has been recognized as autonomous, it follows that rules will 

be borrowed from both legal systems. This practice has been confirmed by the 

jurisprudence in Comité- Médecins- 879 where the committee stated: 

"Le droit disciplinaire n'est ni le droit pénal, ni le droit civil. Il 
emprunte à ces deux branches du droit en plus de comporter des 
éléments qui lui sont propres. Comme son objet est de 
réglementer les rapports entre les membres d'une profession et le 
public, en raison d'actes ou de services requis des membres 
intuitu personnae dans leurs activités professionnelles, on a raison 
de dire qu'il s'agit là d'un droit sui generis." 

The second principle derived from the jurisprudence dictates that 

evidence must be more convincing when the nature of the infraction and its 

consequences are serious and especially when the nature of the complaint 

resembles that of a criminal accusation. The varying gravity of a fault is a 

criteria which was retained by the court in Villadiego c. Corporation 

Professionnelle des Médecins;80 

"Une faute grave commande une sanction sévère, mais les fautes 
de cette nature ne présentent pas toutes le même degré de 

79o0 cit., note 60, p. 450. 

80[1992] D.D.C.P. 264 
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gravité. En l'espèce, à première vue, les manquements reprochés 
à l'appelant surtout ceux qui se rapportent à des paroles sont 
moins graves que le fait pour un médecin d'avoir des relations 
sexuelles avec ses patients." 

In other words, the evidence must be proportional to the seriousness of 

the fault alleged and the burden of proof will therefore vary according to the 

gravity of the infraction. Given the nature of the accusations, the criminal 

connotation of such accusations and the important repercussions on both the 

career and persona! life of the defendant, recent jurisprudence has come to 

require a higher burden of proof than before. The current standard imposed is 

that the evidence must be "clear and convincing", as had been stated by the 

committee in Corporation Professionnelle des Infirmières - Infirmiers c. 

Bolduc.81 Sorne have argued that the burden should in fact be similar to the 

one required by criminal law (beyond a shadow of a doubt), but this pretention 

has been rejected by both doctrine as weil as by jurisprudence given the 

autonomous nature of disciplinary law. As the committee justly stated in 

Comité- Médecins- 882; 

"Il est cependant établi depuis fort longtemps qu'un comité de 
discipline n'est pas tenu de respecter les règles de procédure et 
de preuve qui sont normalement en usage devant les tribunaux 
de juridiction pénale." 

Finally, the committee must be guided by the principles of natural justice. 

The evidence is evaluated by the disciplinary committee, who also renders a 

81 [1989] D.D.C.P. 133. 

82op. cit., note 60, p. 450. 
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decision relative to the guilt 1 innocence of the professional implicated. 

Once again, it is essential to distinguish between complaints directed 

against doctors and those directed against other health-care professionals. 

In cases where the complaint concerns a doctor, it usually concerns acts 

which occurred during a gynaecological examination. Certain elements have 

been singled out by jurisprudence and more weight has been attributed to 

them. These elements consist of demonstrating that the acts alleged do not 

normally occur 1 are not part of the examination in question, that the patient has 

undergone similar examinations in the past and that the event 1 incident 

complained of never occurred previously, that the patient objected or 

complained about the incident to either his doctor or to friends.83 

Other elements include showing that the patient did not honour 

subsequent appointments. Another important factor to demonstrate is that the 

complaint was filed quickly or, in the alternative the patient must explain the 

reason for the delay. Finally, the patient will attempt to demonstrate that he 1 

she has nothing to gain nor to lose; in other words, the absence of any 

malicious or vindictive intent.84 

83This is what is known as "Spont<meous Declaration". 

84op. cit, note 58, p. 162. 
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In cases concerning psychologists, the evidence differs, as often, the 

sexual relations alleged will not be denied, but rather admitted by the rendering 

of a guilty plea.85 Thus, the elements of proof consist of demonstrating the 

existence of a therapeutic relationship; the state of dependence of the patient, 

or the control exercised by the psychologist; the sexual character of the acts; 

the breakdown of the relationship of trust; the disturbance or prejudice caused; 

and finally motivation in case of an important lapse of time with respect to the 

filing of a complaint.86 

lt is imperative to note that in Québec, proof of guilty intent on the part 

of the professional is never required. To require proof of such intent would 

amount to rendering the burden of proof analogous to that required in criminal 

matters. Jurisprudence has however come to recognize the existence of a ·~uris 

tantum" presumption in certain cases. For example, in a case where the facts 

consist of proving that advances were made and sexual relations occurred, 

jurisprudence presupposes that the professional who makes advances or has 

sexual relations with a patient does so with a sexual intent rather than a 

therapeutic one. Once proof has been made of such acts, the burden of proof is 

shifted to the professional who must present convincing evidence as to the 

existence of a school of thought which authorizes such conduct. Such 

presumption has been applied by jurisprudence for cases involving both 

85Ibid, p. 165. 

86op. cit., note 72. 
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inappropriate gestures as weil as cases where sexual relations were involved.87 

In cases where the professional is accused of verbal impropriety or 

improper gestures the syndic must show the disciplinary committee through 

expert testimony that such occurence is an isolated event which is not 

recognized by the professional milieu, and that such practice is not recognized 

nor approved by any school of thought. Once such evidence is received by the 

disciplinary committee the sexual intent of the professional will be presumed. 

Finally, the complainant must prove the occurrence of the acts alleged 

within the context of a professional - client relationship. In other words, the 

disciplinary fault must be connected to the professional activity.88 

In examining the jurisprudence, we come accross two principles which 

are essential to proving the existence of a professional relationship. The first 

element to emerge from such jurisprudential analysis consists of proving the 

location of the infraction whereas the second element concerns the time frame 

during which such infraction occurred. 

With respect to the first element (where the infraction was committed), it 

87 Op.cit., note 36. It must be noted that such evidence will no longer necessarily be accepted, however, as 
today no such school of thought exists nor has been accepted by the jurispmdence. 

88Thus, a disciplinary complaint would not be the appropriate mechanism to invoke when pursuing a 
professional accused of sexually assaulting a woman who is not lùs patient. 
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must be noted, that such element is no longer relevant g1ven that sexual 

relations which may have taken place outside the office of the professional are 

considered equally derogatory. Examples where sexual relations occurred in 

locations other than at the professional' s office are evident in recent 

jurisprudence. In one case,89 the alleged events occurred at the home of the 

defendant whereas in another, Corporation Professionnelle des Médecins c. 

Ménard90, they occurred at the patient' s residence. This does not mean, 

however, that locations other than private residences are not encompassed; in 

Corporation Professionnelle des Médecins c. Benoît, the infraction took place 

in a nearby motel.91 

The second element, that of the time frame during which the alleged 

infraction occured is of greater importance, as the professional - client 

relationship must necessarily exist at the moment when the infraction was 

committed. As a general rule, jurisprudence has been consistent in requiring 

that the misconduct have occurred while the patient was in the doctor' s care. 

In conformity with this principle, the committee in Comité - Médecins - 592, 

rejected the complaint brought against a doctor by a patient who the committee 

89[198] D.D.C.P. 357 

90comité de discipline, No. 24-91-00270,le 28 janvier, 1992. 

91o · 1? ~ .. note - · 

92[1989] D.D.C.P. 155. 
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found was not being treated by the defendant at the time of the alleged 

misconduct. According to the committee: 

"En aucun temps l'intimé n'a été ou n'est devenu le médecin 
traitant de cette personne. Les relations intervenues par la suite 
sont donc de nature strictement privée et ne peuvent, en soi, être 
l'objet d'une poursuite disciplinaire à moins que ces actes ne 
résultent d'une conduite dérogatoire de la part de l'intimé." 

In cases where post-termination involvement is alleged, the proof which 

must be brought before the court differs. In such cases, the victim must 

demonstrate that the physician or therapist exercised undue influence at the 

time when the misconduct occurred. According to sorne, the continued 

existence of such undue influence should be presumed even after the 

termination of the doctor - patient relationship. The Court in the British 

Columbia case of Hirt and the College of Physicians and Surgeons of British 

Col um bi a93 disagreed. According to the Medical Board, presuming the 

existence of a professional influence at the moment where sexual relations 

occurred requires the accused to prove the absence of such an influence. 

According to the Appeal Court in Hirt, this would amount to: 

"placing an unduly severe burden on the doctor. The college 
must prove the allegations brought against the doctor and it must 
do soto a high standard of proof ... In addition .. to impose on 
the doctor the obligation to prove non undue influence is to ask, 
in many circumstances, the impossible of the doctor. That . . . is 
especially so, where conduct such as that in question here is 
alleged against the doctor".94 

93(1987) 34 D.L.R. (4th) p. 338. 

94 Although it is questionable wh ether the p1inciples ex pressee\ in Hirt are applicable here in Québec, it can 
be arguee\ that section 59.2 of the Code of Professions off ers an open door through which such princip! es 
might theoretically be applied . 
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Furthermore, the court stated, quite justly, that it is the complainant 

who, in most circumstances, can give the best evidence of whether she 

continued to be under the influence of the doctor after the formai relationship 

of doctor and patient was terminated. 

With respect to proof of consent on the part of the patient in the 

context of a "power dependency relationship" the court in N orberg v. 

Wynrib95 elaborated a two step process in order to determine if a legally 

effective consent was given. The first step consists of proving the inequality 

of the parties, while the second consists of establishing the existence of 

exploitation. In Norberg v. Wynrib, the Supreme Court decided that the 

consent of the patient was without effect as she was unable to choose freely. 

In the case at hand, the patient was addicted to certain analgesies. She 

gave in to her doctor' s sexual advances in exchange for drugs on which she 

was dependant. 

According to Justice Laforêt, there was a significant disparity between 

the two parties involved. Factors which were taken into consideration by the 

judge include the medical expertise of the respondent, his awareness of the 

appellant' s drug dependency coup led with his power to prescribe medication 

9Sop. cit. note 9. 
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and lead him finally to conclude that the doctor exerted control over his 

patient. 

The first hurdle of the test is thus overcome; with respect to the second 

criterion, it too is fulfilled by virtue of the fact that the respondent abused the 

power that he wielded over his patient by taking advantage of the information 

he had gleaned with respect to her weakness in order to further his personal 

interest. 

It must be noted however that this test is inapplicable in disciplinary 

cases as there is no longer any question as to the therapeutic value of a sexual 

relationship in the context of therapy; the old school of thought which at one 

time advocated the therapeutic value of such relations has long since been 

dismissed.% 

Recent jurisprudence differs from previous cases in that consent as a 

defence is rejected outright. In the past, although it had been invoked 

without much success, the argument was nevertheless considered before 

being rejected. This was the scenario in the 1981 case of Comité- Médecins-

~97, where consent was invoked by the res pondent without success, but not 

without consideration by the court. The court went so far as to distinguish 

96The notion of consent will, however, be taken into consideration by the Disciplinary Conunittee when it 
cmnes time to impose a sanction which is fair, appropriate and proportional to the infraction conunitted. 
Please see page 61. 

97op. cit. , note 60. 
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sexual assault from cases where sexual relations had occurred with the 

patient' s consent. In the final analysis, however, the court concluded that the 

doctor had in fact taken ad v an tage of the patient' s vulnerability. 

With respect to proof in disciplinary matters, Bill 140 contains an 

important amendment. In cases where section 59.1 is alleged in a disciplinary 

complaint, the burden of proof which resides with the syndic has been 

considerably lightened with the advent of section 130(1), the syndic has only 

to file a complaint invoking section 59.1 in order to "demand" the immediate 

provisional striking off the roll of the respondent. Contrary to the stipulations 

contained in section 130(3), the syndic need not even demonstrate that the 

protection of the public is compromised. 

In order to prevent potential abuse which may result from the 

facilitation of the syndic' s role in su ch cases, the syndic must take care not to 

request that the respondent be provisionally struck from the roll unless he is 

certain to obtain a subsequent conviction. The syndic must therefore 

investigate the seriousness of a complaint and ensure that it is weil founded 

prior to availing himself of the remedy provided for by section 130(1). 
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IV - SANCTIONS IN DISCIPLINARY LAW 

A. Code of Professions 

The relevant sanctions are enumerated in section 156 of the Code of 

Professions; 98 those envisioned include reprimand; temporary or permanent 

striking off the roll; a monetary fine; revocation of a permit; the limitation or 

suspension of a specialist' s certificate; Ii mi tati on or suspension of the right to 

practice; an obligatory practicum 1 refresher course and finally a condemnation 

to pay expenses occasioned. As a general rule, the committee must state its 

motives and the consequences of the sanction before imposing it. 

Bill 140 has come to expand the selection of sanctions which can be 

imposed in cases of sexual misconduct. First and foremost, the sanction of 

provisional striking of the respondent off the roll is not only rendered 

applicable to derogatory acts under section 59.1, but is decreed the most 

minimal sanction which can be imposed in such cases.99 Furthermore, section 

139 amends section 160 of the Code, in order to permit the imposition of 

obligatory programs of re integration for the professional found guilty under 

section 59.1. Although such program will be recommended by the disciplinary 

committee, the implementation of the same resides with individual professional 

98op.cit., note 45. 

99see section 156(4) of the amended Code of Professions. 
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orders. Y et another interesting amendment can be found in section 158.1(2) 

of the new law, which states that upon the recommendation of the disciplinary 

committee, the fine imposed upon a professional found guilty of misconduct 

may be ordered remitted to the victim in order to subsidize the counseling 

necessitated by such misconduct. 

According to jurisprudence, the purpose of a sanction is prevention 

rather than punishment. As stated by the Court of Appeal in Béchard c. 

RoyiOO; 

"Le but des mesures disciplinaires prévues dans la loi n'est pas 
d'infliger une peine au membre qui a commis une infraction à une 
des dispositions de la loi mais de parer au danger que représente 
pour le public un membre dont la conduite n'est pas conforme à 
1' éthique professionnelle." 

The criteria elaborated by jurisprudence relative to the imposing of a 

sanction require that the sanction imposed be appropriate, fair and 

proportionate to the fault committed. lOI The operative objective sought by the 

courts is to prevent the recurrence of identical offences. When evaluating the 

appropriateness of a sanction, the court must also consider the exemplarity, 

severity and finally the punitive character of the sanction to be imposed.I02 

1 00[1975] C.A. 509. 

1 01Tribunal- Médecins- JO [1976] D.D.C.P. 197. 

1 02Poupart, André; "Droit Professionnel", Montré.:'ll, Coopérative étudiante de la Faculté de Droit de 

l'Université de Montréal, 1988, p. 258 
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A look at jurisprudence allows for a more specifie definition of what 

cons ti tu tes a "fair" sanction. According to the Commi ttee in Corporation 

Professionnelle des Médecins c. Désautels 103, a fair sanction must take into 

consideration the objective of the provisions which create it. The first 

objective of the Code of Professions and its by-laws is to assure the protection 

of the public, the safety of patients and the maintenance of the confidence 

necessary to such relationship. 

B. Factors taken into consideration 

In deciding the appropriate sentence, many factors will be considered by 

disciplinary committees, both in a positive as weil as in a negative sense. 

Aggravating factors, include the objective gravity of the acts committed, the 

degree of vulnerability of a patient, the prejudice sustained by the patient, the 

existence of a disciplinary file and finally the risk of recurrence. 104 Mitigating 

factors include the guilty plea of the accused, the absence of a disciplinary file , 

an initiative on the therapist's part to undergo therapy and finally the personal 

1 04suzanne Ri cher; "Une dialectique de mise en oeuvre de la politique de tolérance zéro en matière 

d'inconduite sexuelle professionnelle" (199~) 2 Revue d'Études Juridiques 117, p. 144. 
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circumstances relevant to the respondent.IOS 

The factors which are ordinarily taken into consideraton by the 

jurisprudence have best been summarized in the decision Comité - Médecins -

;2_106, where the Committee ruled that: 

"la sanction doit tenir compte de la nature et de la gravité des 
actes reprochés qui portent atteinte au climat de confiance à la 
base de la relation médecin-patient, des circonstances de temps, 
de la répétition des actes reprochés, de la situation de l'intimé, de 
la protection du public et du contexte jurisprudentiel." 

Additional clarification is revealed by the disciplinary committee in 

Corporation Professionnelle des Infirmières et Infirmiers c. Lloyd107, where the 

committee stated: 

"Les critères subjectifs s'additionnent aux critères objectifs et 
aident à établir la sanction juste, raisonnable appropriée et 
proportionnée à la faute." 

Objective factors, on the other hand, consist of a correlation between 

the fault committed and the sanction imposed, whereas subjective factors are 

those which take into account the particular circumstances of the respondent. 

Such subjective factors are used to determine whether the minimal level of 

sanction determined according to objective criteria ought to be increased, and 

1 OS Ibid. 

1 06[1991] D.D.C.P. 86. 

1 07[1990] D.D.C.P. 318. 
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in the affirmative, to what extent.108 

It is also at this stage that the committee will take into consideration the 

element of consent on the part of the victim in order to reduce the severity of a 

sanction, where appropriate. As aforementioned, it is exclusively as pertains to 

the imposing of an appropriate sanction that such element will be taken into 

consideration by the disciplinary committee. 

When pondering a sanction appropriate to the circumstances of a 

particular case, a committee will look first and foremost at the pertinent facts of 

the case at hand. Given the emphasis placed on the subjective factors 

aforementioned, many contradictory decision have resulted. Consequently, a 

case by case analysis is imperative. 

In Corporation Professionnelle des Podiatres c. Aubut109, the voluntary 

cesession by the professional of his practice was taken into consideration, 

combined with the fact that the respondent had already been provisionally 

struck from the role. In Corporation Professionnelle des Psychologues c. 

Nisole, we have the opposite scenario. The respondent in this case engaged in 

sexual activity and sexual relations with his client during the course of 

psychotherapy. Given that the respondent did not repent or admit to any 

1 08Gmùet, Mario, 'l,e droit disciplinaire des corporations professi01melles", Éditions Yvon Blais, 1993 p. 
10-l/1 05. 

1 09[1992] D.D.C.P. 174. 
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wrong doing, the committee felt that the sanction imposed must be exemplary 

and must strive to protect the public. Accordingly, a five year suspension was 

imposed. 

In yet another case, Comité - Médecins - 2,110 the desire of the 

respondent to undergo rehabilitation was used as an excuse to grant the 

doctor one last chance to rehabilitate himself in light of his willingness to 

undergo the appropriate therapy. 

In a somewhat surpnsmg case, Corporation Professionnelle des 

Psychologues c. TrudeJ111, the disciplinary committee in imposing a very mild 

sanction considered that: 

"dans les circonstances, il faut considérer le besoin de 1' intimé de 
gagner sa vie et d'éviter de perturber la thérapie de ses clients." 

This consideration is ali the more distressing when one looks to the facts 

in issue which reveal a recurring violation of sections 13, 20 and 43 of the 

Code of Ethics of Psychologists and a sexual relationship between doctor and 

patient which took place at the office. 112 Subsequent to such flagrant 

misconduct, the sanction imposed consisted of the limitation of the right to 

practice for a period of two months and a condemnation to costs. The 

11 Û[l989] D.D.C.P. 153. 

111 [1990) D.D.C.P. 236. 

112In other words, there was a clear violation of section 58( 11) of the Code. 
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foregoing can hardly be said to constitute a sanction which is appropriate, fair 

or proportionate to the fault committed. 

More alarming, however, is the decision rendered in Comité- Médecins-

~113 where a doctor after having been found guilty of having had sexual 

relations with a fourteen year old prior virgin, was ordered stricken from the roll 

for a period of two months. In imposing such a mild sanction, the Committee 

considered that a sanction limiting the right to practice could become 

equivalent to the negation of such a right. 

Jurisprudence has demonstrated that the financial repercussions of a 

sanction on the respondent do in fact influence the severity of the sanction 

imposed. In fact, in Tribunal - Médecins - 5114, financial considerations 

motivated the Professions Tribunal to reduce a sanction of a 2 month 

provisional striking off the roll, which had been imposed by the disciplinary 

committee. In reducing such sanction, the Tribunal stated: 

"La radiation de deux mois équivaut à une perte de deux mois 
d'honoraires bruts, sans compter les dépenses fixes à encourir 
lors même que le cabinet de consultation est fermé. En espèce, il 
s'agirait d'une perte de 18,000 à 20,000$. Dès lors, il y a lieu de 
se demander si une sanction consistant en une amende de cet 
ordre de grandeur constituerait une sanction juste et approprié à 
la gravité de l'offense." 

11 3[1990] D.D.C.P. 176. 

114[1982] D.D.C.P. 410. 
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Although the Tribunal felt that the appelant had taken advantage of his 

position and had engaged in a derogatory act thereby committing a serious 

ethical infraction, the Tribunal considered the sanction to be overly severe 

given the potential financial loss, and accordingly reduced the striking off the 

roll to one month. 

lt is apparent that caution must be exercised when such financial 

repercussions are considered, lest the economie interests of the professional 

take precedence over the protection of the public interest. 

Upon analysis of the aforementioned cases, there would appear to be a 

definite correlation between the attitude of the defendant and the severity of 

the sanction imposed. It would seem that an admission of guilt coupled with 

the expression of remorse on the part of the respondent is a highly mitigating 

factor in otherwise similar cases. 

We can also look at the criteria elaborated by the jurisprudence with 

respect to particular violations. For example, we can analyze two particular 

cases which dealt with violations of section 58 (11) of the Code of Ethics of 

Psychologists. The first case, Comité - Psychologues - 6,115 recognized that a 

sanction for the violation of section 58 (11) must be more severe when the 

11 5[1988] D.D.C.P. 289. 
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violation occurred during the course of therapy. The second case, Corporation 

Professionnelle des Psychologues c. D ' Souza , 116 confirms the hard line 

adopted in the aforementioned case, as there seems to be a preference for 

provisional striking off the roll as opposed to a fine for cases where section 58 

(11) has been violated. 

In fact , the Tribunal des Professions chose to modify the sanction 

previously imposed, ordering the respondent struck from the roll for one year 

instead of the previous two thousand dollar fine. In choosing to apply tougher 

sanctions, the Committee declares: "Cette radiation doit être suffisamment 

importante pour comporter un effet de dissuasion et d ' exemplarité." 

Adopting a similarly severe approach, the Professional Order of 

Psychologists, in 1986, condemned Jacques André Michaud to a three year 

expulsion from the Professional Order, a three thousand dollar fine and to 

expenses for having neglected to comply with section 13 of the Code of Ethics 

of Psychologists. Additionally, for having committed suggestive acts of a 

sexual nature on his patient, Doctor Michaud was also ordered expelled for a 

period of two years , fined three thousand dollars and condemned to costs. 

Finally, with respect to revocation, Ontario expressed the view that the 

penalty of revocation (of a license to practice) should be reserved for repeat 

116o 0. Cit. , note 35. 
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offenders and the most serious cases exclusively.117 Here in Québec, the 

approach is concurrent with that of Ontario. For example, in Corporation 

Professionnelle des Médecins c. Lemieux 118, where the defendant was 

permanently stricken from the roll of the Colle ge, his permit and specialist' s 

certificate were revoked, and he was condemned to costs. In this particular 

case, the doctor admitted the sexual relations with which he was reproached, 

yet felt that he was innocent of any wrongdoing and furthermore, saw no issue 

in the repetition of similar acts. Factors considered by the Committee in this 

case include the proof of prolonged derogatory conduct on the part of the 

accused, his refusai to recognize accepted scientific principles and finally the 

accused' s admission that he would repeat the acts in question. Most 

importantly, the Committee considered that the attitude of the respondent 

constituted a rejection of professional standards and that consequently, public 

safety was jeopardized. 

C. Actual State of the Law 

The severity of disciplinary sanctions is not the norm however. In fact, 

according to a recent decision, Villadiego c. Corporation Professionnelle des 

Médecins119 where the committee relative to the imposition of disciplinary 

117see College of Physiciéms and Surgeons of Ontario v. Boodoosingh 15 D.L.R. 4th, 424. 

11 Bop. cit., note 36. 

11 9op. cit., note 80. 



sanctions stated that: 

"suivant la jurisprudence, il ne faut pas tenter de punir le 
professionnel fautif en lui imposant une sanction trop sévère ou 
démesurée." 
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This statement confirms the view of the Appeal Court as expressed in 

Béchard c. Roy, aforementioned. However, although the expressed goal of 

disciplinary sanctions is theoretically to protect the public, in practice 

sanctions rendered in disciplinary law have taken the nature of criminal 

sanctions in that they are punitive in nature. As a result, we have come to 

have contradictory opinions expressed by jurisprudence. According to author 

Mario Goulet 120, it is the undue emphasis which is placed on subjective factors 

which leads to contradictory jurisprudential decisions. 

The consensus does seem to be that in imposing a sanction, the court 

must consider objectively the gravity of the fault, and impose a sanction which 

is fair and proportionate to the fault given the context in which such fault was 

committed. Upon analysis of the jurisprudence, however, the problem seems to 

be a lack of uniformity in the imposition of sanctionsl21. The courts seem to 

invoke the same basic principles and considerations and yet the approach 

seems to be that of "case by case". In other words, each particular case seems 

to be analysed and judged in view of the circumstances particular to the case. 

120op cit., note 108. 

121 This is in fact the role attributed to the ProfessionsTribunal; see Tribunal - Avocats - 4 [1986] 
D.D.C.P. 312. 
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This opinion seems to be confirmed by a very recent decision 122, where 

the Committee states with respect to the imposition of sanctions the following 

opm1on: 

"Dans le domaine des sanctions la justice est mieux servie par les 
dispositions légales souples, qui laissent une latitude à 
l'appréciation de chaque cas dans son contexte par opposition à 
une législation rigide qui sert à tout venant mais ne satisfait 
personne." 

lt does seem however, that in rejecting the more rigid legislative 

framework and consequently allowing for an appreciation of the circumstances 

relevant to the defendant, the system is losing sight of its primary objective 

which is the protection of the public interest. 

An analysis of recent jurisprudence does reveal at least one consistent 

improvement with respect to the imposition of sanctions. Such improvement 

consists of the increasing imposition of obligatory practicums and refresher 

courses, as weil as periods of supervision which are supposed to encourage 

violators to mend their errant ways. Two cases can be highlighted as examples; 

the first is the case of the Corporation of Psychologists vs Dr. Rodney M. John, 

who upon pleading guilty to three infractions was ordered stricken from the 

roll of the College for one year. The Committee furthermore recommended to 

the Office of the College that Dr. John be obliged upon his re-inscription to 

pursue a "stage de perfectionement" for one year. In the second case, a 

122comoration Professionnelle des Médecins c. Gasselin [1993] D.D.C.P. 114. 
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therapist found guilty of having violated sections 1, 13, 14, 30, 32 and 58(11) of 

the Code of Conduct of Psychologists was condemned to a ninety hour 

course on the therapist - client relationship. 

lt is unfortunate, but in the final analysis, it seems that the sanctions 

imposed in cases of sexual misconduct tend to remain relatively lax. Although 

there has been, according to au thor Suzanne Ri cher, 123 a notable increase in 

the severity of sanctions since 1988, there appears to be a tendency to accord 

greater importance to the persona! circumstances of the respondent than to the 

exemplarity of the sanction. This is confirmed by the number of recurrent 

violations, 124 which only serves to highlight the ineffectiveness of the 

sanctions imposed. If the goal remains to prevent recurrent violations and to 

protect the public interest, the result is that such goal is not currently being 

attained. As such, there is definitely room for improvement in this area. Let us 

now examine the proposed changes relative to sanctions in disciplinary law. 

D. Provincial Recommendations Relative to Sanctions for Sexual 

Misconduct 

We can look first and foremost to Ontario, which seems to be a pioneer 

1 23op. cit. , note 104. 

124 Examples of cases where therc were recuiTcnt violations include: Comité- Médecins- 2 [1989] 

D.D.C.P. 153, Corporation Professi01mclle des Infimùères ct Infirmiers c. Pierre Bourget [1989] 
D.D.C.P. 132, Comoration Professionnelle des Médecins c. Sanùr Osman [1992] D.D.C.P. 135 
and Corporation Professionnelle des Psychologues c. Trudel [1990] D.D.C.P. 236. 
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m the area of legislative reform. With respect to sexual misconduct, The 

College of Physicians and Surgeons of Ontario is responsible for the mandate 

conferred to the ''Task Force on Sexual Abuse of Patients", which published 

its final report in November of 1991. This report contained a total of 48 

recommendations which are beyond the scope of this thesis. One such 

recommendation is specifie to sanctions, and is worthy of mention; it consists of 

a proposai to create two levels of infractions. The first category would consist 

of Sexual Impropriety which includes attitudes, acts or suggestions which are 

seductive or sexual in nature, attitudes which indicate a lack of respect towards 

the patient, invitations to meet, embraces and finally kisses of a sexual 

nature.l25 The second category is that of Sexual Abuse, which is a more 

serious offense consisting of sexual violations. This category includes sexual 

relations between doctor and patient (regardless of whether such relations are 

initiated by the patient), engaging in any conduct with the patient which is 

sexual or may reasonably be interpreted as sexual including but not limited to 

sexual intercourse, kissing and/or touching breasts or genitals and invitations to 

masturbate in the presence of the doctor (or the the doctor masturbating in the 

presence of the patient). 

For cases of sexual misconduct, Ontario proposed to impose a range of 

sanctions comprised of reprimands, fines, temporary radiation 126, the limitation 

12Scanadian Health Facilitics Lïw Guide Volume 1., C. C.H. Canadian Limited, Norù1 York, Ontario. 

1993 p. 15, 301. 

126Tbe sanction of radiation in Ontario, is equivalent to provisional striking off the roll in Québec. 
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of the licence to practice or any combination of the foregoing. With respect to 

sexual abuse, the province recommends an obligatory temporary radiation of at 

least five years and a fine of up to twenty thousand dollars. Initially, the task 

force had advocated the imposition of permanent suspensions as the obligatory 

sanction for ali cases of sexual abuse in an attempt to implement a policy of 

"zero tolerance" (with respect to doctors found guilty of sexual misconduct). 

Such goal aims to discourage sexual misconduct amongst doctors and 

furthermore to prevent recurrent complaints of a similar nature. 

In an attempt to better understand the distinction between the two 

aforementioned categories, examples of each have been stipulated. 

Sexual Impropriety would consist of but not necessarily be limited to the 

following: 

watching a patient dress 1 undress, making sexual comments about 
a patient' s body or underclothing, making sexually demeaning 
comments to a patient, criticising sexual preference, making 
comments about potential sexual performance during an 
examination or consultation, making a request to date, subjecting 
a patient to an examination in the presence of medical students or 
other parties without the explicit consent of the patient when 
such examination requires a patient to disrobe. 

whereas behaviour which would be considered Sexual Abuse consists 

of: 

sexual contact or activity of any kind, kissing, genital to genital 
contact, oral to genital contact, touching genitals or any 
sexualized body part for any purpose other than appropriate 
examination and without explicit patient permission and 
encouraging a patient to masturbate in the office. 
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The enumeration of prohibited acts could, however, give rise to certain 

negative repercussions; identifying within the law certain behaviours which 

are considered derogatory creates a risk that such list be deemed exhaustive in 

nature. Consequently, a professional who would pose an act which is not 

specifically prohibited by the legislaton would, by default, escape prosecution 

by reason of the inapplicability of the law. Such risk would easily be avoided 

by providing for non-exhaustive lists of prohibited acts. 

The media attention focused on the report of the Ontario Task Force has 

sparked other provinces to follow suit and to formulate recommendations to 

their respective Colleges of Physicians. 

Interesting recommendations have emanated from further West, from the 

province of Alberta, which proposes that its medical law recognize three levels 

of offences, in order to couple each with a minimal obligatory sanction. Sexual 

Misconduct would entail a sanction which would extend from a reprimand up 

to temporary radiation. A second category, Sexual Abuse (first leve!) , 

comprised of sexual touches, would lead to a five year radiation as weil as a 

fine of at !east twenty thousand dollars. Finally, a third category, Sexual Abuse 

(second level) , which includes sexual relations or masturbation, would result in 

a ten year suspension and a maximal fine of fifty thou sand dollars. 

Upon reflection , it would seem that such exorbitant sanctions are 
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unnecessarily severe, especially when compared with those in effect elsewhere. 

It should be noted, that the imposing of fines in addition to the sanction of 

temporary suspension is a solution which has been rejected by jurisprudence 

here in Québec; 127 the opinion expressed by the committee being that the loss 

of revenues resulting from a suspension are sufficient punishment, and that as a 

result imposing a fine would be superfluous. 

In general, the views expressed by the College des Médecins du Québec 

differ considerably from those expressed by our Western neighbours. The 

College is unique in stressing the importance of education, rather than 

focussing on sanctions. According to the College, personal ethics and concern 

for the patient's well-being do more to foster respect for others than one's own 

fear of the negative consequences of sexual relations with patients. Thus, in 

the College's opinion, education should be more effective than sanctions in 

preventing sexual misconduct. 

The College recognizes three levels of prevention; 

The first, comprised of professional training at the undergraduate 

and post graduate level, the raising of public awareness and 

finally the sensitization of the medical profession. 

1 27see Comité- Médecins - 3, D.D.E. 91-D-62, and also Villadiego c. Comoration Professi01melle des 

Médecins [1992] D.D.C.P. 264. It must be noted, however, that such solution bas been rejected 
by the new legislation contained in Bill 140. As a result, the legislation andjurispmdence are contradictory 

for the time being. 
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The second consists of assistance to professionals who have 

committed violations in tandem with efforts to identify such 

individuals. 

The third endeavours to prevent the repetition of offenses by the 

same individuals. 

In their effort to prevent recurrent violations, the College proposes an 

important amendment to the obligations currently imposed by the Code of 

Ethics. Their recommendation is to enforce obligatory reporting by a doctor of 

a collegue who has committed violations. This recommendation is based upon 

section 2.04.13 of the Code of Ethics of Doctors, which substantiates the 

obligation of a doctor to inform the syndic of the College when he receives 

more than one allegation to the effect that a collegue may have indulged in 

inappropriate sexual behaviour. 

Such mandatory reporting of collegues has been effective in Ontario 

since January lst, 1994. The College of Physicians and Surgeons of Ontario 

daims that it has been swamped with complaints of sexual abuse since that 

time, creating such a back-log that sorne disciplinary hearings may not be heard 

bef ore 1997,128 

1 28The Joumal of Altemative TI1erapies,Febmary 1995, p.8. 
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Other elements inherent to the third level of prevention proposed by the 

College, include the setting up of rehabilitation programs and the concept of 

"mandatory reporting". 

Amendments are proposed so that a physician will be obligated to 

successfully complete a rehabilitation program subsequent to a conviction, 

before being permitted to resume his/her practice. 

Secondly, mandatory reporting would require the College to report any 

sanctions resultant from sexual misconduct to the Federation of Medical 

Licensing Authorities of Canada and the Federation of State Medical Boards in 

the United States. The College must consult these two bodies when a 

physician settles in Quebec to practice medecine. Such a cross-border 

background check should be effective in preventing resettlement subsequent 

to conviction in the United States. In order to implement such a system, 

bilateral agreements must be reached between the appropriate authorities in 

order to facilitate the exchange of information relative to disciplinary measures 

taken against doctors. 
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CONCLUSION 

In the final analysis, it seems that it is high time we recognize the wisdom 

of the Hippocratic Oath as a binding statement of ethical responsibility. The 

dilemma appears to reside solely in how to achieve the goal of implementing an 

obligatory code of condlict amongst those who may be ethically irresponsible. 

The guidelines appear to already be in place, what is lacking is an appropriate 

and effective implementation of the same. 

The first hurdle has been overcome in that there is public awareness of 

the problem, complete with what seems a clear understanding ofits magnitude. 

In Québec, the Collège des Médecins has proven i ts awareness of the need for 

education as the key to so~ving the problem of sexual misconduct. In an 

attempt to sensitize the public and more particularly the patient, and to promote 

awareness of the issues related to sexual misconduct, the College has 

recommended the distribution of Codes of Ethics and has considered imposing 

obligatory courses onethical issues, as part of medical training. Such a step is 

defini tel y one in the right direction, for if we are to be successful in combatting 

sexual misconduct, we must strive to prevent rather than to punish. 

Other positive steps undertaken include the recommendation to set up 

rehabilitation programs and mandatory reporting both of collegues and to a 

central authority in an attempt to ensure background checks of all immigrant 

professionals who may be attempting to relocate in an attempt to circumvent 
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the law. 

Unfortunately, although progress has been made in sorne areas , others 

continue to remain problematic, especially in the legislative forum. Most 

notable is the absence of uniformity amongst provincial legislations pertinent 

to sexual misconduct. Unfortunately, this absence of uniformity is also carried 

over to sanctions, the imposition of which remains haphazard. Furthermore, the 

sheer number of cases concerning recurrent violations attests to the obvious 

Jack of effectiveness of any sanctions imposed; sanctions, even if severe, do not 

seem to be sufficient. The solution clearly must reside in prevention rather than 

punishment. 

Another particularly sensitive area, that of post termination involvement 

between doctor and patient also continues to remain a grey zone where much 

controversy prevails. There is a definite lack of consensus on whether such 

contact should be permitted, and if so, how long a waiting period should be 

imposed. Once again, this is an area where there is a marked absence of 

uniformity in the legislation where it does exist, and a complete absence thereof 

(in Quebec, for example) where the issue seems to be the victim of a legislative 

void. Clearly, the parameters ought to be defined by the legislator rather than 

being left for individual consideration and/or clarification during disciplinary 

proceedings. 

Unfortunately, in Quebec especially, it seems like we have a long way to 
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go. Although Bill 140 constitutes a first , albeit, tentative step in the right 

direction, it falls short of constituting a real and effective solution. First of ali, 

as aforementioned, section 59.1 contains an evident flaw in that once again 

acts committed subsequent to the termination of the professional relationship 

are not encompassed. One can argue that this provision does not allow for the 

regulation of the private life of the professional in question. This is a serious 

oversight given that many cases of sexual misconduct occur outside the office 

or outside the strict parameters of the professional relationship, but with the 

exact same effects. It is thus imperative that the prohibition on sexual relations 

extend beyond the office door, especially in the case of therapists where the 

misconduct has the most serious repercussions. 

A positive step might be to follow the example set by Ontario and 

accordingly to implement a policy of "zero tolerance". Collegcs in several 

provinces have in fact chosen this route and have set up committees in order to 

examine the problem of abuse and how to handle complaints. 

ln a sense, we are finally facing up to reality. This is long overdue, as 

sexual misconduct is a problem which can be ignored no longer. Much work 

remains to be done; although ideas and recommendations abound, we continue 

to Jack effective solutions. What eludes, is a prescription which will finally put 

an end to the problem. 
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